HOW INDIA, IS GOVERNED 

A SURVEY OF CONSTITUTION AND ADMINISTRATION 



N. S. PARDASANI, m.a; b.e. s. 


(K. T. TEIiANG GOLD MEDALIST ; SIR LAWRENCE JENKtNS SCHOLAR ; 
SIR WILLIAM WEDDEEBDRN SCHOLAR AND WORDSWORTH SCHOLAR) 


I 

I 



PROFESSOR OP HISTORY AND POUTICAD ECONOMY, 

. , . ^ „ summrnimm ^wege, bombay. 


IIPA LIBRARY 


S^:mj 


Fourth Edition 


Rs. 4/4 


BOMBAY 

NEW BOOK COMPANY 

Kitab MalRali Romby Road 
1945 






FIRST EDITION 1940 
SECOND EDITION 1942 
THIRD EDITION 1944 
FOURTH EDITION 1943 






t 


Copyright 




and" Printed by V. R. Sa 



PREFACE 
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r 


Tiie study of the system of government of India has acquired 
great im>-"rtance in recent years. The complexity of the problem 
has been steadily increasing and the need for a careful and patient 
examination of its chief features has become paramount. Though 
the war in Europe has thrown out of gear the normal machinery of 
government in the majority of the provinces and has indefinitely 
postponed the adoption of an AlUndia Federation, it cannot be 
denied that, sooner or later, Indians best talent would have to address 
itself to this problem. 

In writing this book my chief aim has been to examine the 
growth of the Indian Constitution and the Administrative machi- 
nery, with special reference 'to the working of the new constitution in 
the provinces. I am convinced that purely legalistic studies based 
on a perusal of the different sections and clauses of the Government 
of India Act, 1935, are not only inadequate but are positively mis- 
leading. It is only in the light of the working of Provincial Auto- 
lomy that the nature of the new constitution, both Provincial and 
Pederaly can be properly appreciated. 

I have throughout endeavoured to preserve a balanced judg- 
ment, avoiding eulogies of unstinted praise or tirades of abusive 
criticism. Education consists not in stuffing the mind with in- 
digested facts and ready-made criticisms but in developing a technique 
f correct thinking. Hence, I have avoided mere felicity of phrase 
and have preferred arguments to choice expression. In examining 
topics like the proposed Federation, Special Responsibilities of the 
^ Governors and the Governor-General, Communal Electorates, Second 
rChambers in the Provinces, Separation of Executive and Judicial 
powers, and a number of such controversial matters, I have taken 
y t '.re to analyse the issues involved before formulating my own 
; conclusions. 

I have made free use of the Montagu-Chelmsford Report, the 
J^imon Commission Report and the Parliamentary Committee 

i-eport; for it is my conviction that some of the brilliant passages 
e these reports deserve to be read and mastered by every serious 
S'lident of Indian Administration, even though he may not always 
b ) in agreement with the conclusions of their authors. 

; I hope this book will be of use to the rapidly increasing body 
,pf intelligent citizens and to students preparing for University and 
College examinations. 



Bombay, June, 1940. \ 
“lIpMnstone College, j 


N. S. PARDASANI. | 



FraST EDITION 1940 
S^OND EDITION 1942 
THIRD EDITION 1944 
FOURTH EDITION 1945 


Copyright 


n the New Book Company 188-90, Hornby Hoad. Fort. Bombay, 
lawant at the Associated Adveitigecs & Pcinters Ltd., 80S, 
Arthur Road, Tardeo, Bombay 7. 


PREFACE 


r 


The study of the system of government of India has acquired 
great im^-^ t'tance in recent years. The complexity of the problem 
has been steadily increasing and the need for a careful and patient 
examination of its chief features has become paramount. Though 
the war in Europe has thrown out of gear the normal machinery of 
government in the majority of the provinces and has indefinitely 
postponed the adoption of an All-India Federation, it cannot be 
denied that, sooner or later, Indians best talent would have to address 
itself to this problem. 

In writing this book my chief aim has been to examine the 
growth of the Indian Constitution and the Administrative machi- 
nery, with special reference 'to the working of the new constitution in 
the provinces. I am convinced that purely legalistic studies based 
on a perusal of the different sections and clauses of the Government 
of India Act, 1935, are not only inadequate but are positively mis- 
leading. It is only in the light of the working of Provincial Auto- 
nomy that the nature of the new constitution, both Provincial and 
Federal^ can be properly appreciated. 

I have throughout endeavoured to preserve a balanced judg- 
ment, avoiding eulogies of unstinted praise or tirades of abusive 
criticism. Education consists not in stuffing the mind with in- 
digested facts and ready-made criticisms but in developing a technique 
f correct thinking. Hence, I have avoided mere felicity of phrase 
and have preferred arguments to choice expression. In examining 
topics like the proposed Federation, Special Eesponsibilities of the 
Governors and the Governor-General, Communal Electorates, Second 
Chambers in the Provinces, Separation of Executive and Judicial 
powers, and a number of such controversial matters, I have taken 
< we to analyse the issues involved before formulating my own 
/ inclusions. 

I have made free use of the Montagu-Chelmsford Eeport, the 
, Simon Commission Eeport and the'^Juint Parliamentary Committee 
I-epoiHE; for it is my conviction that some of the brilliant passages 
c these reports deserve to be read and mastered by every serious 
smdent of Indian Administration, even though he may not always 
^ hi in agreement with the conclusions of their authors. 

“ . . ^ hope this book will be of use to the rapidly increasing body 

' of intelligent citizens and to students preparing for University and 
; College examinations. 



Bombay, June, 1940. \ 
“HlpHnstone College, / 


N. S. PAEDASANI. | 


PREFACE TO THE FOURTH EDITION. 

Ill the third edition of this book published in June 1944, care 
had been taken to revise the matter thoroughly so as to include deve- 
lopments since the rejection of the Cripps? Proposals in April 1942, 
Special attention was paid to various amendments of the Constitution 
Act, the Orders-in-Council issued from time to time, the expansioi 
and reconstruction of the Governor-General Executive Council, tin 
changes in the working of the Provincial Constitution and the finan- 
cial consequences of the war. The sections on Indian States and 
Parties in India were considerably enlarged and in most chapters 
significant additions and improvements were made* 

The present edition seeks to bring the developments up-to-date 
in the hope that its usefulness will thereby be increased. 

Elphiiistone College, 1 

Bombay, June 1945. / S- PAEDASANI 
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CHAPTEE I. 


THE GBOWTH OF INDIAN CONSTITUTION AND 

ADMINISTRATION 


Introductory/ 


For the proper understanding of the present system 
of adipinistration in this country, it is necessary to 
make a brief historical study of the Constitutional development of 
India since the establishment of the rule of the East India Company, 
The pre-British period of Indian history has little constitutional or 
administrative significance, but ever since the Bast India Coi3a^ny 
which was at first a purely trading corporation, undertook, in 
the responsibility of administering the Biwani of a few, parganas'^ 
which roughly constitute the modern provinces of Bengal, Bihar and 
Orissa, there has been a thread of continuity and a principle of more 
or less orderly progress running through the growth of our adminis- 
trative sj^stem. That does not, however, mean that from the begin- 
ning any enlightened political ideals consistently guided the policy of 
the Company's representatives. Their primary aim, at first, was 
merely to consolidate their own position and derive as much material 
gain out of their conquests and possessions as they could. Only as 
late as 1917 was the principle of gradual development of self- 
governing institutions’’ laid down. It is now established beyond all 
doubt that the final goal of British policy in India is the attainment 
of Dominion Status. Viewed from this standpoint, the study of 
India’s constitutional history derives additional interest as being a 
progressive approximation to the principle of self-government and 
has a vital significance in the understanding of the present constitu- 
tion, which itself is yet a stage in the journey towards that goal. 


mvi¥iws. history of India’s constitutional growth can 

be divided into three main periods. The first, 
from 1765 to 1858, was the period of the East India Company’s rule 
— a period which was essentially formative in character and which 
laid down the foundations of our administrative system. It, how- 
ever, marked the growth of Parliamentary control over the political 
affairs of the Company and after the Indian Mutiny of 1857, the 
Crown assumed full political control over the Government of India. 
The second period from 1858 to 1917 marked the establishment of 
the supremacy of Parliament over the authorities in India, eoncen- 
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tratioii of admiiiistratiyej legislative and financial aiitliority in India 
in the hands of the Central Government, the growth of legislatures 
and the awakening of political eofisciousness in the minds of Indians 
whose aspirations for s-elf-govexmment w^ere conceded in principle 
by the Announcement of August 1917. The Reforms of 1919 which 
were based on that Announcement opened a new chapter in India’s 
constitutional development, and the years following the introduc- 
tion of these Reforms have witnessed a rapid growth of events lead- 
ing to the final acceptance of Dominion Status as the goal of British 
policy in India. 


. THE FIRST PERIOD-^ -1765 TO 1858— THE PERIOD OP 
' ' COMPANY’S RULE 

1, The' Supremacy of the Company 

rnMPANY’s RULE coiiqucst of India by the East India Company 

' ' was a gradual process. The Company being 

primarily a mercantile body was not at first either able or willing 
to assume the duties of a political sovereign by bringing territories 
under its control. Even after the assumption of Diwani in 1765, 
the Company found its political duties rather embarrassing though 
lucrative. Time and again, the Court of^ Directors enjoined the 
Company’s representatives in India to desist from acquiring more 
territory and declared that to pursue schemes of conquest and 
extension of dominion are measures repugnant to the wish, the honour 
and policy of this nation.” But such declarations were of no avail. 
The additional ^patronage’ which every accession of territory brought 
to the Directors, the ambitious and aggressive policies pursued by 
some of the Company’s servants and the political and social disorder 
prevailing in India after the break-up of the Moghul Empire, and 
more particularly after the defeat of the Marathas at the Third Battle 
of Panipat in 1761, served to increase the Company’s dominions in 
India. There is some truth in the remark of the great British histo- 
rian, Sir John Seeley who said: *'Our acquisition of India was made 
blindly. Nothing great that has ever been done by Englishmen was 
done so unintentionally, so accidentally, as the conquest of India. ’ ’ 
By 1857, the Company had become the virtual master of the wdiole 
of India. But, while it had directly assumed the administration of 
what is called British India, the native princes, who were allowed to 
continue in the enjoyment of their States, were made to recognise the 
“Paramountcy” of the Crown and to conclude military and subsidiary 
alliances with the British. 
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MENTS^^^^^" Company’s first attempt at ol’ganising admi- 

ADMiNiSTHATiON. nistration in India was full of grave defects. The 
Directors had from the beginning regarded their acquisition in India 
as a source of profit and power; hence, opportunity was taken to 
collect the maximum of revenues and secure the utmost commercial 
concessions for the Company without consideration of the consequent 
impoverishment of the people of India. 


The services were manned by '^hangers-on and younger sons 
of noble or rich families” who came from England with the express 
object of attaining easy fortunes; they, therefore, "regarded their 
appointments as an excellent mode of acquiring control of the trade 
of the district and making a rapid fortune.”^ Even the British 
Parliament desired " to share in the j^lunder.” No wonder, thei‘e- 
fore, that the consequences for India were disastrous. 


^ALou^ British Parliament had from the very start 

OF PARLIAMENT, lookcd upon the transformation of the East India 
Company into a political body with jealousy. It was, indeed, 
astonishing that a few commercial agents should govern vast terri- 
tories and have all the attendant political power and prestige. It 
was impossible for Parliament to allow it to carry on thus for long; 
when, therefore^ the East India Company was in financial difSeulties 
and begged (the government for a loan, Parliament utilised the 
opportunity to restrict the Company’s political powers and to assert 
its own right to control the Company ’s government in India by passing 
the Kegulating Act of 1773. 


2. Lord N orthos Regulating Act of 1773 

pifovisioNS Eegulating Act was the first piece of Parlia- 

mentary legislation extending to the government 
of India ; as such, it was a precedent of great pith and moment. Its 
comprehensive character can be seen from its following main pro- 
visions; — 

(1) It required the Court of Directors to send to the Treasury 
within fourteen days after receipt, copies of all correspondence 
regarding the revenues of India and to send all dispatchevS connected 
with civil and military affairs to a Secretary of State. 

(2) It altered the Company’s constitution at home by raising 
the qualifications for a Proprietor and by prolonging the period for 
which the Directors were elected, thereby simplifying the organisa- 
tion of the Company in England. 

(3) It changed the designation of the Governor of Bengal to 
Governor-General and asserted his supremacy over the Governor>s 


*A. B. Keith, A Constitutional History of India, p. 58. 
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of Bombay and Madras, particularly in matters of declaration of 
war and negotiation of peace, thereby modifying a glaring defect in 
the old system in which the«three presidencies were quite indepen- 
dent of one another and were separately responsible to the Court 
of Directors. 

(4) The Governor-General of Bengal was provided with a 
Council of four members all of whom were named in the Act and 
who were to hold office for five years and could be removed only by 
the King, This was an attempt at checking the powers of the 
Governor-General who was the servant of the Company by having 
non-servants of the Company to watch his actions, The decisions 
of a majority of the Councillors were made binding oh the Governor- 
General. 

(5) A Supreme Court was established in Calcutta by a Royal 
Charter and all Regulations made by the Governor-General in 
Council were to be registered and published in this Court. 

(6) The Services were given higher salaries and were prohibit- 
ed from engaging in private trade or from extorting bribes and 
accepting presents. 

owsTiTUTiONAL Thus, with one stroke Parliament ^ ‘altered the 
IMPORTANCE. Constitution of the Company at home, changed the 
structure of the Government in India, subjected in some degree the 
whole of the territories to one supreme control in India, and provided 
in a very efficient manner for the supervision of the Company by 
the Ministry.”* It is strange that a political philosopher of the 
acumen of Edmund Burke characterised the Act as “an infringement 
of national right, national faith and national justice.” This view 
was not shared by his contemporaries. As time passed, the clamour 
for Parliamentary intervention in the Company’s political functions 
increased’ rather than diminished. It may, however, be admitted that 
the Regulating Act of 1773 was a very crude attempt at providing a 
satisfactory governmental machinery for India. It violated “the 
first principles of administrative mechanics. ”! It provided a system 
of checks and balances which made the smooth working of the consti- 
tution very difficult. “It created a Governor-General, who was 
powerless before his own Council, and an Executive that was power- 
less before a Supreme Court, The extent of control exercised by 
the Governor-General over the presidencies of Bombay and Madras 
was also very small. These anomalies led to further intervention by 
Parliament. 


♦Kdtlij Op. Cit p. 70. 
fMontagu-Chelmsford Report, p, 17. 
$Op. Cit, p. 17. 
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3. PWs India Acij 1784 

The Act of 1784 set up a Board of Commissioners 
government. for the Affairs of India, generally known as the 
Board of Control. It consisted of six members — ^the Chancellor of 
the Exchequer, a Secretary of State and four Privy Councillors 
appointed by the King and holding office during his pleasure. To 
this parliamentary body was now transferred ‘‘the superintendence, 
direction and control of all acts, operations and concerns which in 
any wise relate to the Civil or Mlitary Government or revenues of 
India.’’ The Court of Proprietors and the Courjb of Directors con- 
tinued to manage their commercial affairs as they liked, but in 
matters political (they were subject to the control of this Board. 
“Full access was given (to the Board) to the Company’s records; 
its dispatches from India must be submitted to it, and dispatches, out 
could only be sent with its consent and altered at its desire, while it 
might require its orders to be sent without the Directors’ concur- 
rence.”* The Court of Proprietors could not alter any decision of 
the Directors approved by the Board. 


^ The Act also introduced some changes in the 

constitution of Governments in India. The num- 
ber of members of the Governor-General’s Council was reduced to 
three; the Governors of Bombay and Madras goit similar councils of 
three each; the Governor-General and the Governors received the 
right of a casting vote. The powers of the Governor-General over 
the minor presidencies were further extended to ensure real sub- 
ordination. 

EFFECTS. Thus the Act made certain far-reaching changes 

both at home and in India to improve the working 
of the Government, Its glaring omission was, however, remedied in 
1780 when power was given to the Governor-General to override the 
decisions of his Council. The Board of Control set up by it continued 
in name up to the year 1858, but aU real power became concentrated 
in its President. 


4. The Charter Acts of 1793 and 1813 

The right to renew the commercial privileges of the East India 
Company embodied originally in a Eoyal Charter was availed of 
by Parliament to tighten its control over the political affairs of the 
Company. Thus, at intervals of twenty years, the Charter Acts of 
1793, 1813, 1833 and 1853 were passed. 


ACTOF^sf^ The Charter Act of 1793 did not introduce atiy 
changes, except those of detail, in the administra- 
tion; the only important change embodied in it was that the, King’s 

*Keith, A Constitutional History of India, p. @6. 
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approval was henceforward to be necessary for making appointments 
of the Governor-General, the Governors and the Gominander-in- 
Chiet 


™ CHARTER Charter Act of 1813, while allowing the 

Company to remain in actnal possession of its 
dominions in India, asserted the nndonlbted sovereignty of the Crown 
in express terms. It introduced minor changes in the administra- 
tion, made improvements in the recruitment and training of the civil 
servants and set aside a lakh of rupees every year for the improve- 
ment of education in India. 


5. The Charter Act of 1833 

PRO^\oNs Charter Act of 1833 was characterised by 

Lord Morley as ^tcertainly the most extensive 
measure of Indian Government between Mr. Pitt’s famous Act of 
1784 and Queen Victoria’s assumption of the Government of India.” 

Its main provisions could be summed up as follows : — 

(1) It required the Company to wind up its commercial 
transactions. 

(2) It laid down that the Company’s territories in India were 
held by it ^^in trust for His Majesty’s heirs and successors.” 

(3) It deprived the Presidencies of Bombay and Madras of 
independent legislative powers and authorised the Governor-General 
in Council to legislate for the whole of India. 

(4) It provided for the appointment of a fourth member, being 
an expert in law, to the Council of the Governor-General to assist 
in the drafting of laws. 

(5) It recommended that the diverse laws prevailing in India 
should be codified and accordingly a Law Commission with Lord 
Macaulay, the first Law Member, as its President was set up. 

(6) It gave a definite promise to Indians that ^‘no native or 
natural born subject of the Crown resident, in India should by reason 
only of his religion, place of birth, descent, colour or any of them, 
be disqualified for any place in the Company’s service.” 


6. The Charter Act of 1853 and After 


THE CHARTER 
ACT OF 1858. 


The Charter Act of 1853 allowed the Company to 


govern '^only until Parliament 
provide.” It deprived the Court of Directors of ' 
threw open the Civil Service to competition. 


shall otherwise 
patronage” and 
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THE suddenly came to a head with the outbreak 

GOVERNMENT OF o£ the Indian Scpoy Miitiiiy in 1857. The blame 
INDIA ACT, i8»8. Oil the Company and Parliament decided 

to relieve the East India Company of its political responsibilities by 
transferring its dominions to the Crown. This was done by the 
Government of India Act, 1858. It brought the period of Company’s 
rule in India to a close. 

7. Conclusion - 

Before passing on to the study of the next period, it would be 
appropriate to sum up the achievements of the Company’s rule in 
India. The expansion of British rule in India, the gradual tightening 
of Parliamentary control over the Company’s political fimetioiis, 
and the beginnings of concentration of authority relating to the 
Government of India in the hands of the Governor-General have 
already been noticed. To these we may add that during this period 
the problem of providing an effective government capable of laain- 
taining law and order was solved though not without initial blun- 
ders,; by slow degrees an efficient ^covenanted’ service of character, 
ability and experience was evolved out of the older system of pure 
jobbery and corruption; a working settlement of land revenue, and 
organisation of civil and criminal justice were effected in order to 
ensure the provision of a just government; the extirpation of human 
sacrifice, the extinction of slavery, the abolition of Sail and Infan- 
ticide and the suppression of ihugee laid the foundation of a 
humane social system; measures of famine relief and construction of 
public works were undertaken ; the adoption of the Western system 
of education and the recognition of the right of Indians to places 
in the Company’s service, though imperfectly conceded, were valuable 
beginnings for the political advance of the people of India. The 
amount of spade-work done by the Company’s first administrators 
is likely to he ignored by those who judge it by what it did not do. 
In that age when colonies were still regarded as ^plantations’ to be 
exploited by the mother country, this record, tliough not exactly 
flattering^ deserves just appreciation. 


II 

THE SECOND PERIOD— 1858 TO 1917— THE PERIOD OP 
PARLIAMENTARY SUPREMACY 

of^tS cRovi^^ Government of India Act, 1858, transferred 

the control over the Government of India from 
the Company to the Crown. The powers of the Court of Directors 



HOW INDIA IS GOVERNED 


ITS LEGAL 
SUPREMACY 
AND PRACTICAL 
INDIFFERENCE. 


and the Board of Control were henceforward vested in a Secretary 
of .State who as a member of the British Cabinet was, in aecordanee 
with constitutional practice, responsible to Parliament. 

1. Nature of Parliamentary Control 
Though the legal supremacy of Parliament over 
Indiaii affairs was complete^ and it was open to 
Parliament to exercise control either by means of 

legislation or by requiring its approval to rules made under delegated 
powers of legislation; or by controlling the revenues of India; or by 
exercising its very wide powers of calling the Secretary of State for 
India to account for any matter relating to Indian administration, 
actually Parliament did not do so. It took little interest in mutters 
Indian. Preoccupation with affairs at home, in Ireind and on the con- 
tinent, the great distance from India, the difficnlties of comniimieatioii 
and the gross ignorance of Indian conditions on the part of an average 
member of Parliament made it less and less willing to interfere in 
Indian matters. On the other hand, the press, the telegraph, the 
improved means of communication, the steady advance of India to 
Western methods and standards of administration, and the begin- 
nings of representative institutions in India helped to promote a 
feeling that India’s welfare was generally safe in the hands of the 
Indian Government. It was, indeed, a paradox that ‘^Parliament 
ceased to assert control at the very moment when i|t had acquired 
it.”^ It, however, asked .for a report on the moral and material- 
progress ill India to be laili before it every year, and the Secretary 
of State was required to submit accounts once a year “when a per- 
functory debate attended by a handful of members with Indian 
interests convinced resentful Indian visitors to the Commons* of the 
complete indifference of the British people to Indian affairs.”! 

2. The Secretary of State for India and Ms Council 

With Parliament as a “sleepy guardian” the Secre- 
tary of State for India came to be the 
head of the Government of India. In order, 
however, to provide him with experienced advice on Indian questions, 
the Secretary of State was given the assistance of a Council of fifteen 
members of whom eight were appointed by the Crown and seven 
by the Directors. Yaeaneies in the future were to be filled by the 
Crown. The members held office during good behaviour but could 
be remoA’^ed if both houses of Parliament presented an address to His 
Majesty. In order to prevent them from taking active part in party 
polities, it was provided that members of the Council could not sit 
in Parliament. 


THE APPOINT- 
MENT OF THE 
COUNCIL. 


♦Montagu-Chelmsford Report, p. 20. 

fKelth, A Constitutional History of India, p, 170. 
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ITS FUNCTIONS The functions of the Council were purely advisory 
TOWERS. 3.nd the Secretary of State could normally over- 

rule his Council but in one matter, namely, the 
spending of Indian revenues, he was bound by the decision of his 
Council A number of factors, however, tended to make the Secre- 
tary of State practically independent of any cheek of the Council. 
His powers of appointing members to the Council, carrying on 
secret correspondence on matters of urgent importance with the 
authorities in India and calling the different secretaries of the various 
departments to present cases before him without the knowledge of 
the members of the Council, soon made his position one of distinct 
superiority. 

3. The Secretary of State and the Government of India 

SUPREMACY OF Secretary of State, representing the Crown 

home _ and the British Parliament, was legally supreme 
over all authorities in India. lie was charged with 
the '^superintendence, direction and control of all acts, operations, 
and concerns, which in anywise relate to the Government or revenues 
of India.” The Governor-General was, on the other hand, required 
to pay due obedience to all such orders as he might receive from 
the Secretary of State. The extent to which the latter exercised 
these powers depended on the personal relations existing between 
him and the Governor-GeneraL Normally, the Secretary of State 
would attach great importance to the judgment of the 'Governor- 
General who as 'a man on the spot’ would be acquainted with local 
conditions; difficulties of distance and communication were addi- 
tional handicaps in exercising control from England. While all this 
might be conceded, there could be no doubt that in case of sharp 
difference of opinion between tl^e Secretary of State on the one hand 
and the Government of India on the other, the former was legally 
supreme. The Governor or Governor-General, as the case might be, 
had either to submit, or tender his resignation. 

ii^TANCES. important occasions this principle 

was emphasised and enforced beyond all doubt. 
When Lord Mayo’s Government as a whole protested against being 
required to pass the Bills which became the Contract Act and the 
Evidence Act, in the shape in which the Secretary of State approved 
them, oh the ground that ' such a course deprived the Legislative 
Councils of all liberty of action, the Home Goveimment laid down 
the principle that "the final control and direction of the affairs of 
India rest with the Home Government, and not with the authorities 
appointed and established by the Crown,, under Parliamentary 
enactment, in India itself.” They further said: "The Government 
established in India is (from the nature of the ease) subordinate to 
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the Imperial GovernmeB^t at Home/ And Government can be 
subordinate unless it is within the power of the superior Govern- 
ment to order what is to be done or left undone, and to enforce on 
its officers, through the ordinary and eonstitiitional means, obedience 
to its directions as to the use which they are to make of official 
position and power in furtherance of the policy which has been finally 
decided upon by the advisers of the Crown.’’ Again, when Lord 
Northbrook’s Government attempted in 1874 to assert their inde- 
pendence in fiscal matters, the British Government were equally firm 
in asserting their constitutional rights. 


suSi^an&ROL. The raison d^etre of this control from above was 
the absence in India of any popular check on the 
actions of the Government. Parliament, as the guardian of the 
interests and welfare of the masses in India, could not surrender any 
part of its control ovei* the Indian authorities. 


practice!^ practice, however, the relations between ''Simla” 

and Whitehall varied with the "personal equa- 
tion.” If sometimes Viceroys of India were treated us "agents” of 
the British Government, there were occasions on which Viceroys 
regarded Secretaries of State as the "convenient mouthpiece of their 
policy in Parliament.” 


GOVERNOR. 

GENERAL 

BECOMES 

VICEROY. 


4. The Government of India 

The transfer of control over the Government of 
India brought about a change in the position of 
the Governor-General who was also, thereafter, 
styled officially as the Viceroy. In that dual capacity he was "the 
direct representative of the Crown as well as (the authority directed 
to control, superintend and direct the civil and military administra- 
tion of India, with the aid of his (Executive) Council.”’'^ 


ENLARGEMENT OF The Govemor-General ’s Executive Council was 
S considerably enlarged during the following years. 

The Charter Act of . 1833 had already added a 
fourth member to assist the Governor-General in Council in the 
drafting of laws. At first, he was entitled to attend and vote only 
in those meetings of the Council in which legislation was under con- 
sideration, but the Charter Act of 1853 made him a regular member 
of the Governor-General’s Executive Council. The Councils Act of 
1861 raised the number of members to five by adding a financial 
expert. In 1874, an additional member in charge of Public Works 
was appointed. 


♦Keith, A Constitutional History of India, p. 171. 
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|OR^ono During these years the Governor-General availed" 

himself of the powers given to him in 1861 to 
make rules for the conduct of business to develop the ^ Portfolio' 
System’’ by which each member of the Executive Council was given 
charge of one or more departments, and the Council, as a whole, 
would meet onl^?^ to discuss quesitions of general policy or questions 
which involved the over-imling of Provincial Governments or matters 
on which there was difference of opinion between the Member-in- 
Charge and the Governor-General. 


GOVERNOR- 

GENERAL’S 

POSITION. 


having the right, since the 
Act of 1786, to over-ride the decisions of his Council 
acquired a dominating position in the Executive. 


Concentration of Authority at; the Centre 


SUPREMACY OF 
THE CENTRAL 
GOVERNMENT. 


The transfer of control to the Crown carried for' 
ward the process of centralisation whose first 
beginnings had been made as early as the Regulat- 
ing Act of 177.3. The Provincial Governments were reduced to the 
position of agents of the Government of India and the entire system 
of government was, in theory, one and indivisible.” In adminis- 
trative matters, every local government was required to obey the 
orders of the Governor-General in Council, and to keep him con- 
stantly and diligently informed of its proceedings and of all matters 
which ought, in its opinion, to be reported to him, or as to which 
he required information, and was under his superintendence, direc- 
tion and control in all matters relating to the government of its 
province. In finance, provincial expenditure^ provincial taxation 
and provincial borrowing were all subject to central control. The 
Governor-General .dn- Council also controlled legislative action in 
Provincial Councils by means of -^instructions j” Bills introduced in 
a Provincial Council required the previous sanction of the Governor- 
General as well as his final assent. It would, therefore, be correct 
to say that ^ ^whether from the administrative, the financial or the 
legislative point of view, the concentration of authority at the centre 
was a eardiinal feature of the pre-Reform constitution.”’^ 

Such transfer of power, legislative, administrative 
or financial, as was made over in practice to the 
provincial Governments was in the nature of delegation; there could 
be no question of any exact delimitation of functions and there 
could also be no doubt that such powers as were given to the pro- 
vinces could be withdrawn at any time. The subordination of the 
provinces to the Centre was, in theory, complete. 

''*Simon Commission Report, VoL I, p. 113. 


PROVINCES 

MERE 

AGENTS. 
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6. The Growth of Legislatures 

A salient feature of tlie period under study was tlie growtli of 
legislatures — Central and Provincial. 

oF^IxlcuTivE^^^ function of legislation was not at first dif- 
AND LEGISLATIVE fereutiated feom tliat of administration and the 
, ‘ legislative power was not recognised as residing 

in a legislature as distinct from the Government. W'hen new laws 
had to foe made, they were enacted foy a body the nucleus of which 
was the Executive Council itself, but to which additional members 
were summoned for the express purpose of passing those laws. The 
Viceroy or, in the case of a province the Governor, presided over 
legislative discussions, no less than over executive consultations. 
The germ of the present legislatures in India lies in the gradual 
extension of those Executive Councils. 

process was begun by the Charter Act of 1833 
BEFORE 1858. foy whicli a Law Member was added to the Gover- 
nor-GeneraPs Council for legislative purposes only. The Charter 
Act of 1853 made him a full member and provided that six addi- 
tional members — ^the Chief Justice and another Judge of the Bengal 
Supreme Court, and four officials appointed by the Governments 
of Madras, Bombay, Bengal and Agra — should sit in the meetings 
of the Executive Council when it dealt with legislation. 


THE INDIAN 
COUNCILS ACT 
OP 1861 , 


In 1861, the Councils Act raised the number of 
additional members to twelve, and half of these 
were to be nominated non-officials; a few Indians 


thus got an opportunity to participate in the legislative functions 
of the Council. That Act also restored to the Governments of 


Madras and Bombay the powers of legislation which the Act of 
1833 had withdrawn. The powers of the new ^legislatures” were 
extremely limited. They were not in any sense miniature parlia- 
ments” and did not hy any stretch of imagination contain any germ 
of responsible government. Their faction related merely to passing 
laws subject to the previous sanction and final assent of the Governor- 
General. They were aptly described by Lord MacDonald as “Com- 
mittees for the purpose of making laws — committees by means of 
which the Executive Government obtains advice and assistance in 
their legislation. ” They were not deliberative bodies; they could not 
euquire into grievances or call for information or examine the con- 
duct of the Executive. 

coutwiLs^ The Indian Councils Act of 1892 went a step 

ACT, 1892. - further by increasing the number of additional 

members to sixteen and by authorising the making of regulations 
by which non-official members might be nominated. Bodies like 
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the provincial legislative Councils and the Calcutta Chamber of 
Commerce were asked to snbiSit names, and though they had no 
binding effect, in practice they were always adopted. Thus, a kind 
of indirect election was introduced, though the use of the word 
‘election’ was carefully avoided. There was, however, no approach 
yet to a 'parliamentary system. Lord Dufferin described the scheme 
as plan for the enlargement of our provincial councils, for the 
enhancement of their status, the multiplication of their functions, 
the partial introduction into them of the elective principle., and the 
liberalization of their general cHaracter as political institutions.” 

reformI*^o 9 Morley-Minto Reforms of 1909 marked a 

further stage in the development of India’s legis- 
latures. The legislatures were considerably enlarged; majorities of 
non-officials were created in the provincial councils; the principle 
of election was definitely accepted and the Muhammadan community 
was granted separate electoraites. The legislatures also got additional 
fanetions and powers; they could by moving resolutions discuss 
administrative matters and by asking supplementary questions cross- 
examine Government on its replies to questions. But the changes 
introduced did not affect the old conception of the Councils. As the 
Montagu-Chelmsford report put it, ‘‘the Morley-Minto Reforms in 
our view are the final outcome of the old conception which made the 
Government of India a benevolent despotism (tempered by a remote 
and only occasionally vigilant democracy), which might as it saw fit 
for the purposes of enlightenment consult the wishes of its subjects.” 
The concept of Responsible Government had not yet informed or 
guided the composition of our legislaitures. Lord Morley who had 
piloted these changes himself disclaimed that they had anything to 
do with the development of responsible government. Responsibility 
which is the “savour of popular government” was wholly lacking in 
the Councils. . 


7. Political Discontent in India and the Policy of Association 

avSkSung While the British were consolidating their rule in 

IN INDIA. India by organising the system of administration 

and establishing law and order, India’s political consciousness began 
to grow. A common government, a uniform system of laws, the 
liberalising influence of Western education, specially thait of English 
literature and history, the growth of speedy communications and 
means of transport, and above all, the cementing influence of a 
common tongue — the English language— gave India a sense of unity 
and national integrity which it had, perhaps, never attained before.. 
Knowledge of England’s own democratic traditions and study of 
European and American histories awakened a desire for self -govern- 



:ment in this eomitry. It first took the shape of agitation on minor 
issues, but with the lapse of time, ihe , issues became broader and 
broader. The Indian National Congress, founded in 1885, was at 
first a moderate political organisation coheerned with demands wliieh 
now appear ridiculously low— e.g., the presence of elected members 
ill the Councils, the right to ask questions and discuss the budget 
and the limitation of military expenditure. 


THE NATURE OF The British from the very beginning failed to 
PROBLEM^""^ appreciate the strength of the influence which 
their own constitutional ideas had exercised over 
the educated classes in India. The problem had been created by 
their very success in providing a stable and sound machinery of 
-Government, though, to some extent, also aggravated by the failure 
of the British to solve the major problems of poverty, illiteracy and 
vdisease in India. 

The following remarks of the Joint Parliamentary Committee, 
1934, are very illuminating in this connection : 


^‘ We have emphasised the magnitude of the British achieve- 
ment in India because it is this very achievement which has created 
the problem which we have been commissioned by Parliament to 
-consider. By transforming British India into a single Unitary 
Btate, it has engendered among Indians a sense of political unity. 
By giving that State a Government disinterested enough to play the 
:part of an impartial arbiter, and powerful enough to control the 
disruptive forces generated by religious, racial and linguistic divi- 
sions, it has fostered the first beginnings, at least, of a sense of 
nationality, transcending those divisions. By establishing conditions 
in which the performance of the fundamental functions of Govern- 
ment, the enforcement of law and order and the maintenance of an 
uipright administration, has come to be too easily accepted as a 
matter of course, it has set Indians free to turn their minds to other 
things, and in particular to the broader political and economic 
interests of their country. Finally, by directing their attention to- 
wards the object lessons of British constitutional history and by 
accustoming the Indian student of government to express his political 
ideas in the English languge, it has favoured the growth of a body 
of opinion inspired by two familiar British conceptions; that good 
government is not an acceptable substitute for self-government and 
that the only form of self-government worthy of the name is gov- 
ernment through Ministers responsible to an elected legislature.’'^ 


POLICY OF 
ASSOCIATION, 


Instead of recognising the legitimacy of these 
demands, the British, turned a deaf ear and pur- 
;sued a policy of Association whereby a few Indians were associated 


*J. P. C. Report p. 4. 
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with the administrative and legislative bodies. Some Indians were 
appointed to the higher posts in the civil services, others were 
admitted to the Executive Councils of the Governors and the Gover- 
nor-General, and the number of Indian members in the legislatures 
was increased from time to time. This policy failed to satisfy the 
more advanced sections of the population, and a definite conflict of 
opinion, therefore, became visible. 

8. The Declaration of August 1917 

beginning of the Great War in Europe in 1914 
changed the whole situation. The Princes and 
I'eoples of India made an excellent contribution by way of men and 
money to help the cause of Great Britain; moreover, that War was 
fought by Great Britain with slogans of ^^self-determination’^ and 
'"making the world safe for democracy ■ and it was only natural that 
India should receive in principle what England appeared to be 
fighting for! 

20th August, 1917, the following announcement 
concerning the future constitution of India was 
made in Parliament by the Secretary of State for India. As it laid 
down the final goal of British policy in India, and turned a new 
chapter in the constitutional development of this country, it deserves 
to be studied in extenso. 

"The policy of His Majesty’s Government with v\rhieh the 
Government of India are in complete accord, is that of increasing 
association of Indians in every branch of the administration and the 
gradual development of self-governing institutions with a new to 
the progressive realisation of responsible government in India as an 
integral part of the British Empire. They have decided that sub- 
■staittial steps in this direction should be taken as soon as possible, 
and that it is of the highest importance as a preliminary to con- 
sidering what these steps should be that there should be a free and 
informal exchange of opinion between those in authority at Home 
and in India, His Majesty’s Government have accordlngiy decided, 
with His Majesty’s approval, that I should accept the Viceroy’s 
invitation to proceed to India to discuss these matters with the 
Viceroy and the Government of India, to consider with the Viceroy 
the views of local Governments, and to receive with him the sug- 
gestions of representative bodies and others. 

"I would add that progress in this policy can only be achieved 
hj successive stages. The British Government and the Government 
of India, on whom the responsibility lies for the w^elfare and 
advancement of the Indian peoples, must be judges of the time cmd 
measure of each advance, and they must be guided by the co- 


m ^ governed;;; 

operatioB. received from those uport “whom new opportunities of 
service will thus be conferred and by the extent to which it is found 
that confidence can be reposed in their sense of responsibility. 

Ample opportunity will be afforded for public discussion of the 
proposals which will be submitted in due course to Parliament.'^ 
(Italics mine.) 


Ill 


THE THIRD PERIOD— 1917 ONWARDS— THE PERIOD v 4 ^, 

OP GRADUAL DEVELOPMENT OP RESPONSIBLE 
GOVERNMENT 

mpoRi^cE OF^ Declaration of August 1917 ushered in a new 

THE ANNOUNCE- era in the constitutional development of Ilndia. 

MENT OP AUGUST, British Government for the first time accepted 
that the final goal of British policy in India was 
'‘the gradual development of self-governing insti- 
tutions with a view to the progressive realisation of responsible 
government in India.’’ (Italics mine). Hitherto, the British ^ 
statesmen had not only scrupulously avoided the use of such ex- 
pressions as "responsible government’^ with reference to India, but 
had even resented the suggestion of such a development being likely. 

Lord Morley, the Secretary of State for India in 1909, while pro- 
posing his reforms in the Government of India, definitely asserted 
that his proposals had nothing whatsoever to do with the evolution 
of responsible government. He remarked, "If it could be said that 
this chapter of reforms led directly or indirectly to the establish- 
ment of a parliamentary system in India, I, for one, would have 
nothing at all to do with it.” 


1. The Montagu-Chelmsford Report 

PARLIAMENTARY The Declaration was, therefore, cheered in India 
INQUIRY. recognition — ^rather belated — of the funda- 

mental right of the Indian people to govern themselves. While the 
general hopes of an immediate grant of substantial measure of self- 
government came to be pitched very high, there ^ were some who 
regarded this promise as a mere "ill-considered piece of ivar pro- 
paganda” which Great Britain might not implement after peace was 
restored. In order to give practical shape to the announcement^ 
Mr. Montagu, the then Secretary of State for India, came to this 
country and in the company of Lord Chelmsford, the then Gover- 







THE GROWTH OP INDIAN CONSTITUTION 


17 


nor-General, toured the country to get firs,t . hand knowledge of the 
political conditions and aspirations of the people of India. On the* 
basis of this study, they made out a Report on Indian Constitutional 
Reforms, known as the Montagu-Chelmsford (or Montford) Report. 
It was mainly on the basis of this Report that the Government of 
India Act, 1919, came to be modelled. 

Tiie prominent features of the conclusions to 
REPORT. which the Joint Authors came are embodied in 

the following four propositions 

1. There should be, as far as possible, complete popular control 
in local bodies and the largest possible independence for them of 
outside control. 

2. The provinces are the domain in which the earlier steps 
towards the progressive realisation of responsible government should 
be taken. Some measure of responsibility should be given at once, 
and our aim is to give complete responsibility as soon as conditions 
pei’mit. This involves at once giving the provinces the largest 
measure of independence, legislative, administrative and financial, 
of the Government of India, which is compatible with the due 
discharge by the latter of its own responsibilities. 

3. The Government of India must remain w^holly responsible 
to Parliament, and saving such responsibility, its authority in 
essential matters must remain indisputable, pending experience of 
the effect of the changes now to be introduced in the provinces. In 
the meantime, the Indian Legislative Council should be enlarged 
and made more representative and its opportunities of influencing; 
Government increased. 

4. In proportion as the foregoing changes take effect, the* 
control of Parliament and the Secretary of State over the Govern- 
ment of India and Provincial Governments must be relaxed. 


TufioNAL^ImNi- Thus, only the fi^rst step towards the goal of self- 
FicANCE. government was recommended. The Joint Authors, 

however, made it plain that such limitations on 
powers as they were proposing were due only to the obvious fact 
that time was necessary in order to train both the representatives 
and the electorate for the work which they desired them to nnder- 
take; and 'that they offered Indians opportunities at short intervals 
to prove the progress they were making, and to make good their 
claim, not by the method of agitation but by positive demonstration 
to the further stages in self-government which they had indicated. 
Their proposals did not constitute a final solution but only pro- 
vided a stage on the journey to a goal. 
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2. The Government of India Act^ 1919 

ITS PROMINENT In accordance with the main propositions laid 
FEATURES. down by the Montford Report, the Act of 1919 

had the following prominent features. (1) It enlarged the size of 
legislatures and introduced majorities of elected members returned 
on a wider franchise. The legislatures received additional powers 
by way of influencing and criticising the Government both at the 
Centre and in the provinces. They got the power of discussing the 
Budget, before it was sanctioned and of voting on certain demands 
for grants which were declared votdble. (2) As the provinces were 
'to be the domain where the first steps towards responsible govern-' 
ment were to be taken, rules were made Jby which a line w^as drawn 
between Provincial subjects and Central subjects, the provinces alone 
being normally allowed to legislate on provincial subjects. The pro- 
vincial subjects were further divided into Reserved and Transferred. 
A number of subjects like Local Self-Government, Public Health, 
Education and Sanitation were transferred to the control of Ministers 
appointed by the Governor of the province from among the elected 
members of the Legislaitive Council of the province. These Ministers- 
were made responsible to the Legislative Council. The remaining 
subjects like Law and Order, Land Revenue and Finance were re- 
tained by the Governor and were administered by him through the 
Members of his Executive Council, who were not in any way res- 
ponsible to the Legislature. The principle underlying this division 
of functions was thus expressed by the Montford Report: Their 
guiding principle should be to include in the transferred list those 
departments which afford most opportunities for local knowledge 
and social service, those in which Indians have shown themselves to 
be keenly interested, those in which mistakes which may occur though 
serious would not be irremediable and those which stand most in 
need of development. In pursuance of this principle we should not 
expect to find that departments primarily concerned with the main- 
tenance, of law and order were transferred. Nor should we expect 
the transfer of matters which vitally affect the well-being of the 
masses who may not be adequately represented in the new Councils, 
such for example as the questions of land-revenue or tenant rights. 
This dual government or the division* of control over the affairs of 
the government is popularly known as Dyarchy. Under it, the two 
halves of administration remained responsible to different masters, 
the Ministers being responsible to the Legislature and the Executive 
Councillors to the Crowm. (3) The Central Executive, however, con- 
tinued to be Tfholly responsible to the Secretary of State and the 
British Parliament^ the Legislature, being given powers of criticising 
and exposing the Executive and discussing questions of policy. (4) 


*Montagu-CheImsford Report, p. 154. 
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The control of the Secretary of State for India over Indian affairs 
was completely relaxed in respect of provincial matters transferred 
to the Ministers, except to secure certain specified purposes. In 
Reserved matters in the provinces and in the affairs of the Central 
Government, the Secretary of State did not ordinarily intervene 
when the Government and the Legislature were in agreement. Thus, 
while the position of the Secretary of State remained in theory 
supreme, by a process of convention^ his control over Indian affairs 
was relaxed. 


3. The Non-Co-operation Movement 

■gis^OTWNTMENT The above provisions, however, failed to satisfy 
the aspirations of the politically minded citizens 
of India who had confidently looked forward to a much more 
substantial grant of power to the people, in view of the 
Declaration of August 1917. The most prominent drawbacks of 
the Act of 1919 were : the complete irresponsibility of Executive 
to the Legislature at the Centre, the transfer of only the less important 
departments of the Government in the provinces, the inherent diffi- 
culties of a dyarchical form of Executive, the retention of nominated 
members in the Central and Provincial legislatures, and the grant of 
over-riding powers to the Governors and the Governor-General. In 
short, there was no substantial transfer of power to the representa- 
tives of the people. 

To^NON?c<>oPERA^ disappointment, however, coincided with two 
"riON. other factors, the sufferings of the masses in India 

due to a rise in prices and failure of the monsoon 
and the increasing anxiety of the Muhammadans in India, who want- 
ed, after the Great War, that the Allies should restore the Sultan of 
Turkey to his pre-war position. These diverse factors, political, eco- 
nomic and religious, were combined under a joint Non-Co-operation 
and Khilafat Movement led by Mahatma Gandhi with the assistance 
of the Ali brothers. 


The objects of the Non-Co-operation movement were thus sum- 
med up by the Simon Commission 


OBJECTS OP 
THE MOVEMENT. 


^‘The aims of the rank and file of the Khilafat 
Section of the movement were simple— they were 


concerned for the political and religious future of Islam. Mr. 


Gandhi’s objectives were less definite. He stood for the ideals and 


the civilisation of India as against those of Europe; for the cult of 
the spinning wheel and the simple economies of the village, as against 
the factories, the railways and the ^materialism’ of the West. But 


*A convention is a constitutional understanding or custom which has no force of law but 
which IS, nevertheless, generally observed. 
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among Ms allies were many whose political and economic outlook 
and way of life were European. It is not surprising, therefore, that 
Mr. Gandhi never found it easy to define what 'Swaraj* would mean 
in actnal practice, his aceonnts of it varied from time to time and 
were always nehnlous. But the critical side of Ms doctrine was clear 
enough. Mr. Gandhi preached that British Rule had impoverished 
India and destroyed its liberties. The existing Government and all 
it stood for were 'Satanic/ and the only cure was to end it.** 

The movement was organised on the lines of non- 
SUSPENSION. violence and took the form of "non-co-operation/* 

i.e,, refusal to pay Government dues and orga- 
nised mass disobedience to the laws and to the orders of administra- 
tion, the aim being to paralyse the Government. The movement, 
though non-violent in the begimiing, soon deteriorated and acts of 
violence against person and property became frequent j the height 
of violence was reached when " Twenty-one poliee-eonstables were 
murdered with revolting cruelty at Chauri Chaura in the United 
Provinces by a mob acting under the excitement of the anti-Govern- 
ment movement.** 

ENTRY^iNTO movemcnt had to be suspended and Con- 

LEGiSLATUjRJES. gressmeu who had boycotted the first legislatures 

(1920-23) elected under the Reforms of 1919, 
decided under pressure from the moderate elements in the Congress 
led by Pandit Motilal Nehru and Mr. C. R. Das to enter the Legis- 
lative Councils. The entry of the Congress in the Legislatures was 
marked by obstructionist tactics aiming at constitutional deadlocks. 
The Congress candidates seeking election to the legislatures took a 
pledge of "uniform, continuous and sustained obstruction with a 
view to making government through the Assembly and the Councils 
impossible.** The "Swarajists,** as these Congressmen were then 
called, secured a striking success at the elections and captured forty- 
five seats in the Central Assembly. They could not, however, do 
much as they were easily out-voted in a house of one hundred forty 
and odd; they were, therefore, compelled to follow a policy of com- 
promise. In the provinces, the success of the Swarajists was not 
uniform. In Bengal, theirs was the largest party in the legislature 
and in the Central Provinces they obtained a clear majority. But 
in accordance with their tactics, they refused to accept Minister- 
ships, systematically withheld all supply for which their consent 
was necessary and reduced the salaries of Ministers appointed by 
the Governor from other parties to Rs. 2 per annum. The Governor 
was thus forced to take over the administration of the transferred 
subjects, thereby acknowledging the unworkability of the constitu- 
tion, In other provinces, the Swarajists gave much less trouble and 
the administration was carried on pretty smoothly. 
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4. The Simon Commission and its Report 

The attention of India was soon diverted to the 
COMMISSION. appointment of a Royal Commission as provided 
for hy the Act of 1919. The Act had laid down 
that at the expiration of ten years a Statutory Commission appoint- 
ed by His Majesty should inquire into the working of the system 
of government in India and report as to whether and to what extent 
it was desirable to establish the principle of responsible govern- 
ment, or to extend, modify or restrict the degree of responsible gov- 
ernment. A Commission presided over by Sir John Simon was 
accordingly appointed in 1927 but as its personnel did not include 
a single Indian it gave rise to protests in this country. The Com- 
mission's enquiry was boycotted by many politicah bodies in India 
including the Congress; the evidence collected by the Commission 
was, therefore, not quite representative of the political opinion of 
the advanced sections in India. The Committee, consisting of the mem- 
bers of the Central legislature, and a number of provincial committees, 
consisting of the members of the provincial legislatures, were formed 
to assist the Commission, but their position was definitely subordinate. 

ITS REPORT. The Report of the Simon Commission was pub- 
lished in 1930 but was condemned as reactionary 
by the nationalist opinion in India. The chief drawback of the 
report was that it did not recommend any material advance towards 
the goal of responsible government at the Centre. 

5. The Civil Bisohedience Movement and the Round Table 

Conferences 

msoBEDiEHCE Shortly before the publication of the report, the 
MOVEMENT. Indian National Congress led by Mahatma Gandhi 

had launched a Civil Disobedience Movement, and 
the unsatisfactory nature of the Commission’s findings imparted 
additional force to it. The rate at which India’s political aspirations 
were mounting higher and higher left no doubt that the Simon 
Commission Report would never be accepted by the people of India 
as a basis for a future constitution of their country. 

British Government accordingly decided to 
call a Bound Table Conference of members of 
His Majesty’s Government and the representatives 
of India. The British Government took upon themselves the res- 
ponsibility of selecting India’s representatives at this Conference, 
with the result that the people of India did not from the very 
beginning have any confidence in the so called ^‘representatives”; 
in spite of the rapid political awakening on the part of the people 
of Indian States and their claim to forms of democratic govern- 
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laent, only the Rulers of the States or other high officials connected 
with State administrations were invited by the British Government. 
Moreover, the Indian National Congress had already committed 
itself to a subversive movement of civil disobedience and had, there- 
fore, refused to join the deliberations of the first Round Table Con- 
ference which began in November 1930. In the beginning of 1931, 
Lord Halifax (then known as Lord Irwin) who was at that time 
the Viceroy of India persuaded Mahatma Gandhi, by giving him 
certain assurances, embodied in what is known as the Gandhi-Irwin 
Pact, to suspend the Civil Disobedience Movement and to proceed 
to London to participate in the Second Round Table Conference. 
Mahatma Gandhi went to London as the sole representative of the 
Indian National Congress; he was not, however, impressed by the 
desire of the British Government to part with power and, therefore,, 
returned to India only to resume his movement. The Third Round 
Table Conference was then held towards the end of 1932, 

offI^raIio^ deliberations of these conferences proved valu- 

able in so far as they led to a frank exchange of 
opinion between the leaders of the two coun- 
tries. The difficulties of introducing full responsible government at 
one stroke became apparent, but by far the most important idea, 
that emerged was the acceptance of the principle of Federation^ 2 ,^ 
the basis of the new constitution for India. It was realised that 
it was desirable to bring the States in a common organisation 
at the Centre with British Indian provinces. The Unitary form 
of government hitherto prevailing in India was declared unsuitable 
if the States were to be included, and the ideal of an All-India Fede- 
ration was, therefore, unanimously accepted. 

6. The Joint Parliamentary Committee 

REPORTf' discussions at the Round Table 

Conference, the British Government laid down 
the measure of political advance they were prepared to grant to 
India, in the form of a White Paper. A Joint Select Committee of 
the two houses of Parliament, under the Chairmanship of Lord 
Linlithgow, was appointed to review the question once more. The 
Committee was assisted by Delegates from India but it appears that 
not a single major proposal of the Indian Delegates was accepted. 
The Report of the Committee was made the basis of the Government 
of India Act, 1935. 

7. The Government of India Act, 1935 

FEATUBEs!^^^^ prominent fcatures of this Act are: — (1) the 

acceptance of an All-India Federation, (2) the 
introduction of partial responsibility in the form of Dyarchy at t he 

♦For a detailed study of Federation, see Chapter IV. 
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Centre, (3) the grant of ^autonomy’ to the provinces and (4) Safe- 
guards, Eeservations, Special Eesponsibilities, over-riding powers, 
etc., in the hands of the Governora and the Governor-General. 

detailed provisions of the Act are discussed at 
length in the following chapters and their defects 
indicated at appropriate places; here it is enough 
to notice that the whole scheme embodied in the Act of 1935 appeared 
grossly inadequate from the point of view of transferring any real 
power to the people. It was regarded as reactionary and dangerous 
by many and was, on the whole, received with indignation and re- 
sentment in this country. 

FODo^rmoNT The most significant feature of the Act was its 

STATUS' deliberate omission of any direct or indirect re- 

ference to the grant, immediate or otherwise, of 
Dominion Status to India. In view of the numerous assurances 
given in the past by the highest British spokesmen^ and the repeated 
requests made in India and in Parliament to rectify this error, the^ 
British Parliament refused to give a definite assurance in the only 
authoritative way in which it would be morally binding on future 
Parliaments. Instead, it adopted the curious method of retaining the 
Preamble to the Act of -1919 with its goal of "gradual development of 
self-governing institutions’ even though the Act itself was repealed. 


8. Introdicction of the Provincml Part of the New Constitution 

coUmov^SY. spite, however, of the almost universal opposi- 

tion to the hew constitution, the British Govern- 
ment decided to proceed with the plan, and as the federal part of 
the Constitution was to be introduced some time after the provin- 
cial part had been in operation? the new constitution was introducal 
in the provinces from 1st April 1937. The Indian National Con- 


* The following statement of H. M. the King Emperor was read by H. R. H. the Duke of 
Connaught on the occasion of the opening of the new Indian Legislature on 9th February 1921 : — 
‘‘For years, it may be for generations, patriotic and loyal Indians have dreamed of Swaraj for their 
Motherland. Today yoti have the beginnings of Swaraj within my Empire, and the widest scope 
and ample opportunity for progress to the liberty which my other Dominions enjoy.” (Italics mine.) 

The Instrument of Instructions issued by H. M. the King Emperor, dated the 15th March, 1921 
contains the following paragraph: *«For above all things it is our will and pleasure that the plans 
laid by our Parliament... may come to fruition to the end that British India may attain its true 
place among our **Dominion$,^* (Italics mine.) 

In October 1929, Lord Irwin (now Lord Halifax) the Viceroy of India admitted that it was 
* ‘implicit in the declaration of 1917 that the natural issue of Indian Constitutional progress, as 
there contemplated, is the attainment of Dominion (Italics mine) 

A similar note was struck by the late Mr. Ramsay MacDonald, Prime Minister, at the final 
session of the first Round Table Conference in January 19S1, when he said; — 

“Finally, I hope and I trust and I pray that by our labours together India will come to possess 
the only thing she now lacks to give her the status of a Dominion amongst the British Common** 
wealth of Nations — what she now lacks for that*— the responsibilities and the cares, the burdens 
and the difficulties, but the pride and the honour of responsible self-government.” (Italics mine) 
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gress decided to contest the elections to the new pi^ovincial legis- 
latures and found itself returned in clear majorities in six out of 
eleven provinces. The responsibility of the formation of Ministries 
in these provinces had, therefore, to be shouldered by Congressmen 
who, after great hesitation and with the avowed object of wrecking 
the constitution, decided to accept offices provided the Governors 
of the provinces gave a solemn assurance that they would not in 
practice exercise the special powers given to them by the Act of 
1935. In other words, they wanted to make use of their strength 
in the legislature to reduce the Governors^ powers to a dead-letter 
and thereby remove the chief impediment in the way of the estab- 
lishment of Responsible Government in the provinces. When, 
therefore, the Governors of these six provinces sent for the leaders 
of the Congress party in the legislature in each province, the leaders 
asked for the above-mentioned assurances which the Governors 
declared they w^ere unable to give in face of the express provisions 
of the Act of 1935. 

MiNisraiES ^ constitutional deadlock thereupon resulted and 

the Governors were compelled to carry on the 
administration with the help of Ministers who did not command a 
majority in the legislature. The formation of such ‘^interim minis- 
tries^* at the very beginning of the constitution was widely ridiculed. 

1937, the situation was changed by the 
assuring speeches of the Secretary of State for 
India and the Governor-General, and the Congress 
decided to form ministries in the six provinces of Bombay, Madras, 
United Provinces, Central Provinces and Berar, Bihar and Orissa 
where they had clear majorities. Sometime later, the Congress in 
coalition with other parties was able to form ministries in the North- 
West Frontier Province and Assam also. 


9. The Working of the Provincial Constitution 


Institutional initial difficulty described above was got 

beads. over, the working of the pro^dncial constitution 

was, everjrwhere, smooth beyond all expectations. 
The Assurances controversy had clarified the issues and the Gover- 
nors acted tactfully and allowed the Ministers full scope for putting 
into operation their own progr&xmes. There were incidents in the 
life of the United Provinces, Bihar, Orissa and Central Provinces 
Ministries which raised first class constitutional issues; a full account 
of these will be found in the Chapter on ‘Provincial Constitution 
at Work,** but the manner in which they were tided over bore testi- 
mony to the spirit of good will prevailing on both sides. 
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REGARDiNG^"^ Comparative suceess of the provincial consti- 

EEDERATioN. .tntion raised the question of the inrodnction of 
an Ail-India Federation and it was only natural 
that those who had tasted power in the provinces should he the 
first to demand that the Central Government should be brought in 
line with the new conditions prevailing in the provinces. The atti- 
tude of the country to the scheme of the All-India Federation as 
proposed by the Government of India Act, 1935, was definitely 
hostile, but while some favoured the securing of a few modifications, 
others wanted to drop it ^loek, stock and barrel.’ 


10. War and India’s Constitution 

'OF beginning of the year 1939 saw the worsening 

GOVERNMENT OF of the political' situation in Europe and this led to 
INDIA ACi, 1939. ^ clamour foT a ‘‘fight” in order to secure full 

responsible government at the Centre. In the 
meantime, the possibility of India being involved in war drew the 
attention of the British Government to an omission in the Act of 
1935 by which though provision had been made for the Central Legis- 
lature to make laws on provincial subjects in case of an emergency, 
no authority had been given to the officers of the Central Govern- 
ment to undertake the execution of such matters. This was cor- 
rected by the Amendment of the Government of India Act, which 
laid down that if the Governor-General issued a Proclamation of 
emergency and declared that the security of India was threatened 
by war, the Central Legislature could confer powers or impose duties 
upon the officers of the Government of India even as respects Pro- 
vincial matters. Further, it authorized the Governor-General, dur- 
ing the operation of such emergency, to give directions to a Province 
as to the manner in which its executive authority was to be exercised. 
Thus, by a single stroke, the Government of India was given full 
powers to control all activities of the ProviiieiaL Executive and 
Legislature, if it so chose. 


oFlrSuA^ACT. followed by the Governor-General enact- 

ing the Defence of India Act, 1939, by which the 
Proclamation of Emergency was issued, and the Central Govern- 
ment assumed the powers to make such rules as appeared to it to 
be necessary or expedient for securing “the defence of British India, 
the public safety, the maintenance of public order or the efficient 
prosecution of war or for maintaining supplies and services essen- 
tial to the life of the community.” In exercise of these wide powers, 
various rules of far-reaching importance have been issued from time 
to time. 
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DEMAND FOR The War ill Europe had immediate effect on poli- 

TODiA’s POLITICAL tical evciits in India. When Great Britain declared 
war against Germany, India too was officially 
declared at war with that country, without the consent of the people 
or of their representatives in the legislature. Though the sympa- 
thies of the Indian people were clearly with Great Britain in her 
struggle against the Nazi Eule in Germany, certain sections of the 
population saw in the predicament of Great Britain an opportunity 
for India. The Indian National Congress asked for a clear state- 
ment from the British Government that at the end of the War,. 
India would he given the right to frame her own constitution (through 
a Constituent Assembly) whieh may amount to complete indepen- 
dence. The British Government, while giving a general assur- 
ance, dwelt on the complexity of the Indian problem and the Secre- 
tary of State for India referred in particular to the lack of unity 
among the different communities in India and the consequent in- 
ability of the British to divest themselves of their responsibility for 
the welfare and good- government of the people of India. 

CONSTITUTIONAL Coiigress Ministries in the eight provinces 

MACHINERY. thereupon resigned offices by November, 1939, thus 

leaving only Bengal, Sind and the Punjab govern- 
ments to function as before. The Governor of Assam was able to 
form an alternative Ministry but the Governors of the remaining 
seven provinces were compelled to declare the failure of Constitu- 
tional machinery and take over the entire control of administration 
in their own hands, as authorised hy Section 93 of the Government 
of India Act, 1935. The legislatures -were suspended, the Governors 
assuming to themselves all the legislative powers. A few senior Gov- 
ernment Officials were appointed in each province to act as Advisers* 
to the Governor to assist him in carrying on the government.^ 

augtot^™? suspension of the Constitution in the majority 

of the provinces, the continuance of an irrcvspon- 
sible government at the Centre and the approaching danger of war 
to India ^s frontiers led to grave political discontent in the country. 
The major political parties concentrated their attention on the 
demand for the introduction of a National Government at the Centre, 
pending the final solution of Indians constitutional problems to be 
achieved after the war. In August, 1940, an important declaration 
was made by the Viceroy, whieh was later confirmed by the Secretary 
of State for India. The goal of British policy in India was declared 
to be the establishment of Dominion Status in India as soon after the 

♦Due to differences among the members of the Congress party in the Orissa Legislative 
Assembly, the Governor there found it possible to appoint an alternative ministry and tlierefore 
withdrew Section 93 and restored the norma! working of the Provincial Constitution, since the 
autumn of 1941. Later, a coalition ministry was also formed in the N.W.F.P. and S, 93 accord- 
ingly withdrawn. On the other hand, the ministries in Bengal and Sind have had a chequered career.. 
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•war as possible. The responsibility for framing the new^ constitution 
was, in accordance with the principle of self-determination, declared 
to rest primarily on the people of India, '^subject to due fulfilment 
of obligations which Great Britain's long connection with India has 
imposed on her and for which His Majesty's Government cannot divest 
themselves of responsibility." This declaration was coupled with the 
offer of the expansion of the Governor-Generars Executive Council 
so as to make it representative of India’s national interests. 

ITS ^iN The pronouncement evoked little enthusiasm in 

India for the following main reasons: — Firstly,. 
there was no prescribed time-limit within which the grant of Domi- 
nion Status to India was to take effect. As soon after the war as 
possible" might ordinarily have been regarded as reasonable but the 
Secretary of State referred to the distinction drawn by the Balfour 
Committee between the siutus of a Dominion and its functions,, 
thereby suggesting that even when India received the status of a 
Dominion, l^might not be allowed to exercise control over certain 
functions like Deteiiae, Secondly, while the principle of self-deter- 
mination was conceded in the main, it was hedged in by a proviso 
which ■was suspected to render the concession wholly unreal. The 
reference to ^^due fulfilment of obligations which Great Britain's, 
long connection with India has imposed on her" could be interpreted 
to mean that His Majesty’s Government would have a decisive voice 
in the name of safeguarding the interests of Minorities and of the 
Rulers of States. While the necessity of such solicitude for 
these interests was widely recognised in principle, it was feared that 
such an assurance might be relied upon by an obstructionist party or 
interest to secure the grant of unreasonable demands before agreeing 
to a new constitution. Thirdly, the failure of negotiations between 
the Viceroy and the important leaders of political parties on the 
issue of the expansion of the Executive Council created an impression 
that the British Government did not really propose to part with 
power and to give such important portfolios as Defence to Indians. 
It must, however, be frankly recognised that in this the failure was 
due also to want of agreement among the different political and 
communal groups as to the proportion of members to which each of 
them should be entitled in the re-constructed Executive Council.**^ 

ENcll^^iNMA?^*’ failure to end the political stalemate led to 
the revival of extremism in Indian politics. The 
British Government, having tried its hand at settle- 
ment and failed, declared its inability, to do anything further and 

*“Tlie constitutional deadlock to-day is not between a consentient Indian national move- 
ment asking for freedom and a British Govetnment reluctant to surrender its authority but 
between the main elements of India’s own national life.” Paper on “India’s Constitutional 
Future” by the Rt. Hon. L. S, Amery, Secretary of State for India. Asiatic Review, January 
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laid the blame at the door of communal differences in India. The 
Indian National Congress stressed its faith in complete independence 
and, as a protest against the restriction of freedom of expression 
during war^ started a movement of Individual Civil Disobedience. 
The Muslim League advocated the partition of India so that the 
areas in which the Muslims were in a numerical majority should be 
grouped together to form what is known as Pakistan. This idea was 
bitterly resented by all liberal elements as it would strike against 
the essential unity and integrity of the country. 

EXPANSION OF In July 1941, the British Government, finding it 

GENEiSrsE^"- impossible to induce communities in 

cuTivE COUNCIL. India to comc to an agreement, announced the 
expansion of the Governor-Generars Executive 
Council by the appointment of Indians to the five new portfolios 
created to meet the increased pressure of work due to the war. The 
number of Members in the Council, including the Commander-in- 
Chief, was thus raised to twelve out of whom seven were Indians. 
The satisfaction created by this liberal gesture was, however, partial 
and short-lived as the world events were moving very fast^ 

INDIA AND THE Public resentment was soon aroused by the inter- 
chaoter! pretation of the Atlantic Charter by Mr. Churchill, 

the British Prime Minister. The Atlantic Charter 
was a document purporting to be a joint declaration of war aims 
by the British Prime Minister and the President of the U.S.A. One 
of the Articles of the Charter reads as follows: ‘'They respect the 
rights of all peoples to choose the form of government under which 
they will live; and they wish to see sovereign rights and self- 
government restored to those who have been forcibly deprived of 
them.’^ To the question whether the Charter applied to India, the 
British Prime Minister replied “No, Sir,’^ In spite of the later 
explanations on the part of the British authorities, the disappoint- 
ment caused in India was real and widespread. 


g^^g^^wAR TJie entry of Japan into the war in November 
PROPOSALS. 1941 constituted a menace to India’s eastern 

frontiers and stressed the need for an increased 
war effort in India. The British War Cabinet in response to urgent 
and pressing entreaties from India, America and China agreed to 
reconsider the whole question of constitutional settlement in India. 
The conclusions of the Cabinet were embodied in a document which 
was handed over to a member of the Cabinet, Sir Stafford Cripps, 

*In order to associate representatives of Indian opinion with the war effort, a National 
Defence Council consisting of twenty persons selected from British India and nine from Indian 
States was also set up. Though the Council has since been meeting twice or thrice a year and 
has been kept informed about the progress of the war, 'it has not occupied any important place 
in the constitutional machinery, as it has no voice in shaping military policy. 
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a renowned socialist and an acknowledged Mend of India’s political 
aspirations. Sir Stafford arrived in India in March 1942 and 
revealed the proposals of the War Cabinet to a few high officials 
and leaders of different parties. The proposals were later published 
and efforts at settlement made but the negotiations ultimately broke 
down presumably on the issue of transferring control over Defence 
and Sir Stafford had to return disappointed. The proposals of the 
British War Cabinet were automatically withdrawn, leaving the 
situation as it was before. The nature of the proposals, their con- 
stitutional significance and the causes of the breakdown of nego- 
tiations deserve to be carefully studied as these proposals must form 
the basis of any future agreement. 

The folowing is the full text of the proposals brought by Sir 
Stafford Cripps: — 

FROPOSA™^ His Majesty’s Government having considered the 
anxieties expressed in this country and in India as 
to the fulfilment of promises made in regard to the future of India, 
have decided to lay down in precise and clear terms the steps which 
they propose shall be taken for the earliest possible realisation of 
self-government in India. The object is the creation of a new Indian 
Union which shall constitute a Dominion associated with the United 
Kingdom and other Dominions by a common allegiance to the Crown 
but equal to them in every respect, in no way subordinate in any 
aspect of its domestic and external affairs. 

His Majesty’s Government, therefore, make the following 
declaration ; 

(a) Immediately upon the cessation of hostilities steps shall 
be taken to set up in India, in the manner described hereafter, an 
elected body charged with the task of framing a new constitution 
for India. 

(b) Provision shall be made, as set out below, for the participa- 
tion of Indian States in the constitution-making body. 

(c) His Majesty’s Government undertakes to accept and im- 
iffement forthwith the constitution so framed subject only to: — 

(i) The right of any province of British India that is not 
prepared to accept the new constitution to retain its present consti- 
titutional position, provision being made for the subsequent accession 
if it so decides. 

With such non-acceding provinces, should they so desire. His 
Majesty’s Government will be prepared to agree upon a new con- 
stitution giving them the same full status as the Indian Union and 
arrived at by a procedure analogous to that here laid down. 

(ii) The signing of a treaty which shall be negotiated between 
His Majesty’s Government and the constitution-making body. This 
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treaty will coYer all necessary matters arising out of tlie complete 
transfer of responsibility from British, to Indian hands; it will make 
provision, in accordance with the undertakings given by His Majesty's 
Government for the protection of racial and religious minorities ; 
but will not impose any restriction on the power of the Indian Union 
to decide in future its relationship to other member States of the 
British Commonwealth. 

Whether or not an Indian State elects to adhere to the 
constitution it will be necessary to negotiate a revision of its treaty 
arrangements so far as this may be required in the new situation. 

(d) The constitution-making body shall be composed as follows, 
unless the leaders of Indian opinion in the principal communities 
agree upon some other form before the end of hostilities: 

Immediately upon the result being known of provincial elections 
which will be necessary at the end of hostilities, the entire member- 
ship of the Lower Houses of provincial legislatures shall as a single 
•electoral college proceed to the election of the constitution-making 
body by the system of proportional representation. This new body 
shall be in number about l/lOth of the number of the electoral college. 

Indian States shall be invited to appoint representatives in the 
same proportion to their total population as in the case of repre- 
senatives of British India as a whole and with the same powers as 
British Indian members. 

(e) During the critical period which now faces India and until 
the new constitution can be framed, His Majesty’s Government must 
inevitably bear the responsibility for, and retain the control and 
direction of, the defence of India as part of their world war effort, 
but the task of organising to the full the military, moral and material 
resources of India must be the responsibility of the Government of 
India with the co-operation of the people of India. His Majesty’s 
Government desire and invite the immediate and effective participa- 
tion of the leaders of the principal sections of the Indian people in 
the counsels of their country, of the Commonwealth and of the 
United Nations. Thus they will be enabled to give their active and 
constructive help in the discharge of a task which is vital and essential 
for the future freedom of India.” 

iMPumArmNs^^^ careful reading of the above text would show 
PROPOSALS proposals could be divided into two main 

parts, one dealing with the constitutional goal of 
India and the other dealing with the arrangements 
for the duration of the war. With regard to the future, it was 
made quite clear that India would get full-fledged Dominion Status 
with even the right to secede from the British Empire. This 
unequivocal grant without any reservations or modifications satisfied 
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■eTen the most extremist demand as it amounted to complete inde- 
pendence. Further, this grant was to be made without loss of time. 
Immediately after the cessation of hostilities, a Constituent Assembly 
w'ould be convened and any constitution settled by it would be 
binding upon the British Parliament which would proceed to embody 
the same in the form of a Treaty. The principle of self-determination 
was thus conceded. The Treaty would, however, contain certain 
stipulations for the safeguarding of the interests of minorities. If 
any province, after participating in the Constituent Assembly found 
that the form of constitution finally agreed upon did not satisfy its 
aspirations or suit its interests, it would have the option to stay 
out and would be given the same status of a Dominion as would be 
granted to the Indian Union. Similarly, the states would have the 
option to join the Indian Union or remain aloof. 


CRITICAL It must be admitted that the above proposals con- 

ol^'raE^^ stitute a great advance on the previous declarations 

PROPOSALS. Qf His Majesty’s Government and seek to place 

the relations between India and Britain on entirely ■ equal and 
honourable terms. They contain, however, two main difficulties 
firstly, they give the provinces the right to secede from the Indian 
Union from the very start. The exercise of such right would lead to 
the destruction of India’s unity. The formation of a number of 
separate units or the division of India into two main parts would 
only intensify differences and make them politically dangerous. 
The financial consequences would be no less disastrous and the non- 
acceding States retaining direct contact with the Paramount Power 
would only add to the prevailing political chaos. As a solution of 
the problem of minorities it is a remedy worse than the disease.'*' 

Secondly, the people of the States would go without any real 
and effective representation in the deliberations of the Constituent 


♦The main ground on which the demand for partition is based is that the Muslims refuse 
to regard themselves as a minority and claim that the Hindus and Muslims form two different 
■nations incapable of constituting a single state. The following main objections against this 
scheme may be noticed. 

1. If the very purpose of this plan is to solve the problem of minorities in India, it is 
difficult to see how that could be achieved since even after partition, there would be apart from 
other minorities large Hindu populations in Muslim Provinces, and large Muslim populations in 
Hindu Provinces. 

2. Wholesale migration of population which may conceivably solve the above difficulty 
would be impossible to carry out in view ot the large size of the country, the agricultural 
character of the population, the difficulties of language and the prohibitive cost and inconven- 
ience of transfer. 

3. The existence side by side of Pakistan and Hindustan — two Communal States or blocks 
of States — would not be conducive to amicable relations between the two. 

'* 1 4. The position of other minorities would logically necessitate the creation of similar zones 
Tor them — a process which would end only by creating chastic conditions in India. 

5. And lastly, is it certain that the Hindus and Muslims constitute two different nations? 
As it is difficult to define the term ‘‘nation*’ in rigid terms, it is possible to lay emphasis on its 
different aspects and prove or disprove the two-nations theory. During the last few Centuries, 
the Hindus and Muslims, in spite of their deep religious, social and cultural differences have 
been gradually drawn together by community of race, language, economic interests and political 
aspirations and it is open to the leaders of the two great communities to emphasise their 
differences and undo the work of unifi cation and thereby permanently cripple the unity and 
constitutional stature of India or, to carry forward this process and enable India to gain its 
TuH measure of equality among the different nations of the world. 
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Assembly wMeh would include the nominees of the Eulers of the 
States. This would materially detract from the democratic principle 
of election of representatives granted to the people of British Indian 


provinces. 

REJECTION OF 
THE PROPOSALS. 


The second part of the Proposals dealing with the 
present arrangements contemplated the transfer of 


all portfolios except that of Defence in the Governor-Generars 
Council to Indians; and an attempt was even made to give certain 


matters connected with the Defence department to an IndiaUj, 


leaving the conduct of war and questions of strategy to the Com- 


mander-in-Chief who would be directly responsible to the British 


War Cabinet. But on the central issue whether the reconstructed 


Council of the Governor-General, consisting of representatives of 
major political and communal parties in India, would be merely an 
expanded Council working within the frame-work of the present 
constitution or a National Cabinet with the Governor-General as a 


mere constitutional head, the negotiations broke down as Sir Stafford 
Cripps made it plain that no changes requiring the statutory modi- 
fication of the present constitution could be effected for the duration 
of the war and that entrusting full power to such a National 
Cabinet not responsible to the Governor-General would only mean the 
establishment of the tyranny of the majority! 

LATEST EVENTS. rejection of the Cripps Proposals was followed 

by a rapid deterioration of the political situation 
in the country. The radical elements in India felt a sense of 
indignation that even at such a critical period in her history Great 
Britain could not part with the substance of power. On the other 
hand, the British Government felt satisfied that they had done 
their very best and could go no further. In order, however, to conci- 
liate moderate opinion, a further expansion of the Governor-GeneraPB 
Council, admitting more non-official Indians, was announced in July 
1942. India also sent two representatives to attend some meetings 
of the War Cabinet in Great Britain and to represent India on the 
Pacific War Council. The Indian National Congress, seething with 
discontent, passed a Resolution at a meeting of its All-India Congress 
Committee held in August 1942, threatening to start civil dis- 
obedience on a mass scale. This led to prompt action on the part of 
the Government who ordered wholesale arrests of the Congress 
leaders. A movement of widespread sabotage, violence and crime 
thereupon ensued, and though after several months it was brought 
under control, it only led to increase of bitterness and suspicion, 
thereby postponing the prospect of any early settlement of the 
constitutional problem. 

11. The Present Position 

The constitutional deadlock in the provinces, created since the* 
resignation of the Congress Ministries in 1939, has thus deepened. 
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The administration in five provinees., Bombay, Madras, United 
Provinces, Central Provinces and Berar, and Bihar is^ at the time 
of writing, in the hands of the Governors, the ministries having 
resigned and the legislatures having been suspended. In the other 
provinces, ministries responsible to their legislatures are in power, 
though the sti’ength of some of them, e.g., in Orissa and Bengal, 
appears to be a temporary and makeshift character, being to some 
extent based upon the detention of Congress members of the legis- 
latures in jail. The Central Governm.ent, in spite of repeated 
^'expansions,’’ continues to be responsible to the Secretary of State 
for India. The powers of the Governor-General and the Governors 
have been strengthened in numerous ways. 

The Governors have been authorized to continue the suspension 
of the Provincial Constitution in the five provinces mentioned above 
until twelve months after the end of the war. The Governor- 
General’s Ordinances, ordinarily limited in duration to six months, 
can now continue in force indefinitely. The Governor-General can, 
so long as he is satisfied about the continuation of the emergency in 
connection with the war, make any provisions by notification which 
could be made by Order-in-Council or by rules made by, or with 
the sanction of, the Secretary of State. He can also, for the duration 
of the emergency, exercise powers, formerly vested in His Majesty, 
bf appointment to or removal from any office in Indian These, toge- 
ther with the powers vested in him by the Amendment Act of 1939 
and the Defence of India Act, 1939, have served to concentrate all 
authority in the Governor-General and the officers subordinate to him. 
These powers continue though the war in Europe has ended. 

12, Frospect 

After the war, a new constitution has to be devised by the people 
of India. The British Government stand committed to the Uripps 
Proposals regarding the grant of full-fledged Dominion Status, wdth 
right to secede from the British Empire. At the moment of writing, 
fresh constitutional proposals have been made by the British Govern- 
ment and are likely to be published by IT. E. the Yiceroy who 
has just returned from England. But, the situation is compli- 
cated by three main factors : the attitude of the organised section 
of the Muslim population advocating the partitioning of India; the 
peculiar position of the Indian States which persist in their autocratic 
rule and claim special rights and privileges from the Crown; and 
the determination of the British Government to fulfil their obliga- 
tions to the States and the Minority Communities by insisting on 
adequate safeguards for them. How far these divergent claims can 
be reconciled with the existence of an independent and self-governing 
India is a problem for post-war statesmanship. In the meantime, 
the immediate political future of India hangs in the balance. 


CHAPTER II 


: TEE CENTRAL EXECUTIVE 

i?jTRODUGTORY. poi* tlie miderstaiiding of the . eonstitutioiial 
machinery of India, it must be noted that though 
India is geogTaphieally and economically a single unit, politically 
it is divided into four unequal parts. By' far the largest portion 
covering about two-thirds of the area and inclnding about three- 
fourths of the totah population comprises of India and is 

divided into Governor’s or Chief Commissioner’s Provinces. Next 
in importance is ^Indian’ Indm eoTirniing ot numerous States ruled 
over by native Princes or Chiefs subject to the Paramountcy of tlie 
British Crown. Besides these two, there are the French and Portu- 
guese possessions which, taken together, cover an area of about 
1,834 square miles with a population of about a million souls. Their 
administration has little in common with the rest of India and is 
not, therefore, studied here. The states disclose a bewildering 
variety of political arrangements and only a brief account of their 
constitutional status and their internal administration is given.^' The 
rest of the book is concerned, almost entirely, with the government 
of ^British’ India. 

Pending the inauguration of the All-India Federa- 
tion as laid down in the Government of India Act, 
1935, the ^present structure of the Government of 
India is regulated by certain Transitional Provi- 
sions which are based on the Government of India Act, 1919, with 
modifications to fit in with the introduction of the new constitution 
in the Provinces. The Act of 1919, now repealed, had vested the 
superintendence, direction and control of the civil and military 
government of India in the Governor-General in Council who was 
required to pay due obedience to all such orders as he might receive 
from the Secretary of State for India. This has now been slightly 
changed and the Governor-General in Council is put under the 
general control of the Secretary of State and is to CM^mply with such 
particular directions as may, from time to time, be given by the 
Secretary of State. 

1. The Governor-General 

M^':^oF^THE present Central Executive is 

^gvERNOR- the Governor-General, also holding the ofiSce of the 

Crown’s Representative in relation to Indian States. 
He is appointed by His Majesty on the advice of 
the British Prime Minister, usually from among prominent public 

*For the States see Chapter IV. 
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men of high rank and noble hirth^ No rigid qualifications are laid 
down but an attempt is generally made to secure a man of outstand- 
ing ability with extensive parliamentary or administrative experience. 
He may not have detailed knowledge of Indian conditions but should 
have a fresh and vigorous mind and a liberal outlook. The Governor- 
General is the most highly paid official in the worldf and' in his 
capacity as the Crown’s Representative in relation to Indian States 
shares in regal dignities. No wonder, therefore, that the best people 
available in the Empire are often attracted to this ^Hhe most pic- 
turesque and distinguished office in the overseas service of the British 
Crown. The appointment of the Governor-General is not for any 
fixed term but by convention it is continued for five years during 
which period he can, after the passing of the Leave of Absence Act, 
1924, enjoy leave of absence from India only once and for a period 
not exceeding four months. 

ornfs^OFFi^^ The Governor-Generars is not a party' office in 
as much as changes in the British Ministry do not 
ordinarily affect his position.^! Acute personal differences between 
Mm and the Secretary of State may, however, bring about his resig- 
nation. The possibilty of such an occurrence is remote as all poli- 
tical parties in England have more or less a similar outlook on 
Indian affairs, and changes in the strength of the political parties 
do not, therefore, materially affect British policy with respect to 
India. The Ministries in England may come and go but the Gov- 
ernor-General continues for his period of five years. 


nEGAL AND 

POLITICAL 

IMMUNITIES. 


The Governor-General of India enjoys two special 
immunities denied to the Governors-General of 


Dominions. Firsily/he is not liable to be sued 
in any court in India either in respect of his official or private acts. 
Even when he ceases to be the Governor-General, proceedings in 
respect of acts or omissions in the discharge of his official duties can 
be brought against him only with the sanction of His Majesty in 
Council. Secondly, ‘^the Governor-General is immune from criticism 
in the Indian Legislature. Standing Orders of both Chambers of the 
Indian Legislature as well as of the different Provincial Legis- 
latures prohibit discussion of the conduct of the Governor-General 
as distinct from the Governor-General in Council. Conduct is 

*“The Governor-General of a Dominion is now appointed on the formal and exclusive 
recommendation of the Dominion Prime Minister who also signs the Commission in place of the 
Secretary of State as heretofore. Moreover, nationals of the Dominions also are now appointed 
to the office.” A. B. Rudra, The Viceroy and Governor-Gcneral of India, p, 10. 


fHe gets an annual salary of Rs. 2,50,800 and such other allowances in respect of equip- 
ment, travelling upon appointment, etc., as may, from time to time, be fixed by His Majesty 
in Council. 


JSimon Commission Report, Vol. 1, p. 177. 


"[[Lord Reading, a Liberal, served under Mr. Montagu, a Liberal, Lord Peel, a Conservative 
Lord Olivier, a Labourite and Lord Birkenhead, a Conservative.” Sir T. B. Sapru, The Indian 
Constitution, p, 50. 
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interpreted not in tiie sense of private or moral conduct only, but 
includes the exercise by him of any of Ms personal powers, whether 
statutory,' delegated or otherwise— powers, exercisable in law by the 
Governor-General apart from his Executive 

2. Scope of Central Execiitive Attthority and the Mode of its 
Exercise * 

AXJT^RiTY. authority of the present Central Executive 

extends to matters with respect to which the Indian 
Legislature has power to make laws, to the raising in British India 
of naval, military and air forces and to the administration of tribal 
areas. 


MODE OF 
' EXERCISE- 


This authority is to be exercised on behalf of His 
Majesty by the Governor-General in Council, either 
directly or through officers subordinate to him. ‘ In view, however, 
of the introduction of the provincial part of the new constitution, 
several powers of the Governor-General relating to the Provinces, 
which are required by the Act of 1935 to be exercised by the Governor- 
General in Ms discretion, are now removed from the scope of the 
powers of the Governor-GeneraPs Council, and are wielded by the 
Governor-General alone. The Governor-General has also the power 
to exercise in his discretion all or any of the powers of the Governor- 
General in Council if he is on tour and is given such authority by the 
Governor-General in Council. 

In the exercise of his authority, the Governor-General is guided 
by the Instrument of Instructions issued by His Majesty on the 8th 
March, 1937 since modified in some respects due to war conditions. 


3. The Executive Council 

ITS COMPOSITION, Govemor-GeneraPs Executive Council was 

first established by the Eegulating Act of 1773, 
Since then it has undergone several changes in its composition, func- 
tions and powers. It consists of such number of members as His 
Majesty may decide. Before the outbreak of the present war, there 
were seven members j at present, there are fourteen members includ- 
ing the Commander-in-Chief who is an extraordinary member and 
has rank and precedence in the Council next after the Governor- 
General. They are all appointed directly by the Crown, usually on 
the recommendation of tlie Governor-General.t Three of the mem- 
bers must be persons who have been for at least ten years in the service 
of the Crown in India and one must be a Barrister of England or 
Ireland, an Advocate of Scotland or a Pleader of a High Court of 

*A. B. Op. Cit* p, 21. 

fThe appointment of tine Command er-in^Cliief is made on the advice of the Prime Minister 
and the Cabinet. 
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India, of not less than ten years ^ standing. So long as the Councillors 
numbered only seven, this requirement gave the Council an official 
complexion, for the membership of the Council was regarded as a 
prize post to be aspired for by the ablest among the members of the 
Indian Civil Service. Though .the qualifications prescribed did not 
exclude Indians from appointment, in practice no Indian was appoint- 
ed till 1909. Since 1921, three of the members were Indians, though 
no such rule existed. This was done in pursuance of the declared 
policy of increasing association of Indians in every branch of the 
administration.*' The tenure of the members is not fixed but is usually 
five years and, like the Governor-General, they can enjoy leave of 
absence out of India only once and for not more than four months. 


Since the days of Lord Canning the members of 
the Executive Council work according to the Port- 
folio system by which each of them is in charge of one or more 
departments. The distribution of work is done by the Governor- 
General who not only supervises and controls the general adminis- 
tration but is himself in charge of Foreign and Political depart- 
ments.f The Commander-in-Chief is in charge of the War Portfolio 
and has the control of the army, the navy and the air force ; he is 
in charge of the war operations, subject to the higher strategy laid 
down by the Imperial War Cabinet; the Member in charge of Defence 
looks after the co-ordination of policy and action between the civil 
departments of the Government of India and the work of the War 
department, and also deals with such other matters relating to defence, 
e.g., war legislation, recruitment, prisoners of war and civil defence 
including A.R.P. as .are not related to the active prosecution of the 
war; the Home Member is in charge of All-India Services, Police, 
Prisons and certain judicial matters within the scope of the Central 
Government ; the Law Member is the head of the Legislative depai^t- 
ment and looks after the drafting of new laws; the Finance Member 
controls all financial matters including the raising of revenues, pre- 
paration of the budget, banking, currency and exchange ; the Member 
in charge of Posts and Air (Civil Aviation) controls Posts and Tele- 
graphs, civil aviation and motor vehicles legislation: the Member 
in charge of War Transport deals, with all types of transport requir- 
ed for defence purposes and controls the Railways; the Commerce 
Member controls Indians trade and is also in charge of the new 
department of Industry and Civil Supplies; the Supply Member is 
in charge of securing supplies for the Government of India and the 
Governments of the United Nations; the other departments each 
controlled by a Member are Labow^ Education Health and Lands^ 
Indians Overseas, Infor mation^ Food, Planning and Development, 

* At present, out of the total number of fifteen members, eleven are Indians. 

$Strictly_ speaking, the Governor-General controls only the foreign Department; the Politicai 
Department is under the charge of the Crown Representative. 




■, HOW,: 'INDIA IS . GOVERNED :,V; , 

TJiere is, thus, a clear cut distinction between the 
work of different departments ; matters concerning 
each particular department are normally disposed of by the Member- 
imOharge. Each Member is to keep the Governor-General duly 
informed of all important matters in his department.' He is required 
to refer to the Governor-General all matters which, in his judgment, 
are of major importance. While this leaves each member a certain 
measure of discretion, there are certain classes of matters which 
be taken to the Governor-General for orders. They are: — ^(1) All 
cases where there is a difference of opinion with some other Depart- 
ment; (2) All cases in which the decision of a Proviiieial Government 
is sought to be over-ruled; and (3) All eases which require reference 
to the Secretary of State. 

SECRETARIES. Immediately below the Member-in-Charge of each 
department is a Secretary who is generally a senior 
member of the Indian Civil Service und is the administrative head 
of each department. He has the right of direct access to the Gover- 
nor-General whom he sees abont once a week. This practice is a relic 
of the old days when the Executive Councillors could not be trusted 
with too much power. Even now it materially detracts from the 
prestige and influence exercised by the Executive Councillors who 
often find that their Secretaries have already prejudiced the mind of 
the Governor-General in pai’ticular cases. The Secretaries have also 
the right to attend meetings of the Executive Council in order to 
supply the Members such information as they may require. Ail 
orders and other proceedings of the Governor-General in Council 
are required to be signed by a Secretary to the Government of India. 

To matters of general and vital importanee relat- 
ing to administrative policy, the Governor-General 
and his Council give collective thought.* 
Governor-General decides the time and place of 
the meetings of the Council and prepares rules of proeedui^e to be 
followed at such meetings. He is the ex-officio president of the 
Council and takes the chair at all its meetings and nominates a 
Vice-President who presides in the absence of the Goveriior-General. 
The decisions of the Council are usually arrived at after a full dis- 
eiission and matters are rarely pressed to a division. But if that 
becomes necessary the Governor-General is normally bound by the 
decision of the majority of those present and if they are equally 
divided, he or the other person presiding, has a casting vote. The 
Governor-General, however, has the final power of over-riding a 
majority or even a unanimous decision of his Council if he is of o pinion 

* Cases in which the Governor- General differs from a department or in which there is 
difference of opinion between two or more departments or in which it is proposed to send a 
despatch to the Secretary of State are invariably decided in Council. In addition to these, the 
Governor-General may think fit to refer any cases to the Conncik 
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that that essential for the safety, tranquillity or interests of British 
India or any part thereof. In such eases, the matter may he repoi'‘ted 
to the Secretary of State for India it, any two members of the over- 
ridden majority so desire. This emergency power in the hands of the 
Governor-General is only in the nature of a reserve and its very 
existence prevents the formation o^ any stiff opposition to the Gover- 
nor-General or of any clique the like of which frustrated the designs 
of Warren Hastings, the first Governor-General. In fact, it was the 
sad experience of that unfortunate Governor-General that necessitat- 
ed the grant of this power to the Governor-General in 1786. 

4. The Relation of the Governor-General to Eis Exemtive Council 

of^theWxecu? Central Executive, the Governor-Generars 

TivE COUNCILLORS position IS distinctly superior to that of his Coun- 
GENERAL. cillors who are technically his colleagues in so far 

as they are appointed by the Crown, and further, 
in so far as their decisions are normally binding 
upon the Governor-General. In fact, they occupy a clearly sub- 
ordinate position and this is due to several reasons the most important 
of which are indicated below. 

REASONS. Firstly^ the Executive Councillors generally owe 

their appointment to the Council to the recom- 
mendation and influence of the Governor-General to whom, again, 
they look up for promotion to higher offices, e.g., Governorships of 
provinces. Secondly, it is the Governor-General who distributes 
work among the members and exercises general supervision over 
their, departments, keeping himself -duly informed both through the 
Members and their Secretaries. Thirdly, the decisions of the Council 
over which he presides can, in the last resort, he over-xudden by him. 
Fourthly, the Executive Council is a heterogeneous group — consisting 
’not of members of any single -political party but of persons of 
varying political, communal and sectional loyalties. Since the 3 ^ 
represent no body and have no joint responsibility, they do not 
develop any team spirit and cannot, therefore, offer effective 
and united opposition to the Governor-General. There is, instead 
an atmosphere of respectful submission and obedience. 

The recent expansion of the Executive Council, once in 1941 
and again in 1942, providing for an over-whelming majority of non- 
official Indians has no doubt introduced a democratic element in the 
Council as also given representation to certain communities like 
the Sikhs, the Scheduled Castes and the Non-official Europeans; 
but, due to the essentially temporary character of the arrangements, 
the unpopularity incurred by the persons appointed and the pi*e- 
oceiipation of the members with the problems created by the war, it 
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is difficult to jiicige tlie exact degree of exerted by tlie new 

members. Moreover, it is significant that tbe most important port- 
folios of Foreign Affairs, War, Home, Finance and War Transport 
are not yet in Indian hands. It is also noteworthy that three of the 
new Indian members taken up in the Council resigned their seats 
in February 1943, owing apparently to their failure to share the 
Governor-Greiieral^s policy in handling the political situation in the 
country. 


GOVERNOR 

GENERAL’S 

UNIQUE 

POSITION. 


Moreover, the Governor "General occupies a unique 
position in the constitatlon. He is not merely the 
head of the Central Executive but has other 


responsibilities and powers. As Viceroy or Representative of the 
Crown, he is clothed with regal authority and exercises all the powers 
01 the Crown in relation to States. Certain powers of prerogative, 
e.g., the power of pardon, the grant of commissions in Indian Defence 
Forces and the grant of Indian titles and honours have been dele- 
gated to him. As head of the Central Legislature he wields vast 
legislative and financial powers which are discussed fully in the next 
Chapter. He has, besides, executive and legislative powers in relation 
to the provinces and controls their government.^ These powers are 
expressly vested in the Governor-General alone 'and not in the 
Governor-General in Council. 


CONCLUSION. Tims, a formidable conibination of rights and res- 

ponsibilities in the hands of the Governor-General 
makes him by far the most powerful authority in India, before whom 
the members of the Executive Council sink into insignificance. What 
Sir O’Moore Creagh said about this many years ago is still true. 
He is said to have remarked, ''the mental attitude of the Members 
of the Council to the Governor-General is one of obsequious respect, 
which causes them — with rare exceptions — to treat his slightest wish 
as Khati-Sheriff, to be disregarded at their peril. Nevertheless, 
as a purely advisory body, the Executive Council is of valued assist- 
ance to the Governor-General. Its members provide Mm with the 
necessary knowledge of the country and its problems and thus enable 
him to appreciate the issues and maintain continuity of policy. 



*For details regarding this see Chapter X. 



CHAPTEE III. 


THE CENTRAL LEGISLATURE 

The present Central Legislature eonsists of the 6overnoi>General 
and two Chambers^ viz., the Legislative Assembly or the Lower house 
and the Council of State or the Upper house. The introduction of 
this bicameral form of the legislature dates from the Act of 1919; 
prior to that there was only one Chamber. 




I. COMPOSITION OP. THE LEGISLATURE 


1. Niimler of Seats 


OFSTATR^^^ The Council of State consists of a maxhnum num- 
ber of si:s:ty membei’s of whom not more- than 
twenty can be officials. Since the separation of Burma from British 
India in April, 1937, and the consequent vacation of seats of the 
members from Burma, the Council of State has fifty-eight members 
of whom thirty-three are elected, sixteen nominated non-officials and 
nine nominated officials. There is thus a narrow and precarious 
elected majorty. 


Legislative Assembly consists of a minimum 
of one hundred and forty members, at least five- 
sevenths of whom are to be elected and of the remaining at least 
one-third are to be non-officials. Before the separation of Burma, 
the total strength of the Assembly was one hundred and forty-five, 
but since the vacation of Burmese seats in April 1937, the number is 
now reduced to one hundred and forty, of whom one hundred and 
one are elected, twenty-five nominated officials and fourteen nomi- 
nated non-officials. The Assembly is thus a larger house with a 
wider elected majority. 


NOMINATED 
OFFICIALS AND 
NON OFFICIALS. 


The officials nominated to the two Chambers include 
all members of the Governor-Generars Executive 
Council, who are nominated members of one of the 


Chambers though they have a right to attend and address both. 
Besides, there are other high officials from the Central and the Pro- 
vincial Governments. Among the nominated non-officials in the 
Assembly are the three sole representatives of the Depressed Classes, 
Indian Christians and Anglo-Indians, respectively. 
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2. Distrihution of Seats 


SEATS DISTRI- 
BUTED AMONG 
DIFFERENT 
PROVINCES. ■ ■ 


DISTRIBUTION 
^ AMONG' 
COMMUNITIES. 


The elected members are returned from tlie different 
provinces in proportions wMeii do not appear to 
bear any close resemblance to the distribution of 
• population or . area, , but on ,a basis, wliicli presumably 
reflects consideration of ‘the importance of each province.’’^ 

The seats assigned to different provinces are fur- 
ther distributed among ' tlie different eominuiiities 
and interests, as shown in the tables on pages 43 and 44, 

3. Method of Election 

coImunal Seats are not only assigned on a communal basis 

ELECTORATES. gQ that cach important eommimity has a guaranteed 
number of representatives, but they are filled by 
the system of Communal electorates, i.e., by election at which only 
the voters belonging to that particular conimunity are allowed to 
exercise their right to vote. This necessitates the division of the 
electorate into communal groups and the compilation of separate 
electoral rolls for each community. This system is to be distinguished 
from the practice prevailing in Western countries where religious or 
communal distinctions are regarded as simply irrelevant from the 
political point of view and are not, therefore, given any recognition 
in the mode of election ; each locality or interest, in^espective of the 
different religious allegiance of its members, sends its representatives 
to the Legislature. It has further to be distinguished from the system 
of Joint or Mixed Electorate with Reservation of seats. In this system 
seats are reserved for different communities and so only members 
of those particular communities can contest those seats, but all voters, 
irrespective of the community to which they belong, may vote for 
candidates seeking election. The 837-816111 of separate electorates 
adopted in India is, however, communal through and through. 


4. Franchise 


COUNCIL OF 
STATE. 


There is no uniform franchise for the Council of 
State and the Legislative Assembly throughout 
India. It varies in the different’ provinces, the idea being to take 
into consideration the prevailing ’ local conditions. In Bombay 
Province the following persons have the right to vote at elections to 
the Council of State:- — (i) Those who pay income tax on an annual 
income of not less than Rs. 30,000; (ii) those who own land and pay 
land-revenue of not less than Rs. 2,000 per 3’ear: (iii) those who are 

Sardars, Talukdars, Inamdars, etc. ; (iv) those who are or have 

been Pi^esidents or Yiee-Presidents of any Municipality or District 

* Simon Commission Report, Vol. 1, p. 165. 
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Local Board; (y) those who are or have been members of the Senate 
or fellows of a University ; (vi) those who are or have been members 
of any legislative body in India ; and ( vii) those who enjoy the literary 
titles of Mahamahopadhyaya or Shams-ul-Ulema. 

THE^^uNai?oF Thus ‘'the electorate for the Council of State has 

STATE. been so framed as to give the Upper House a 

character distinct from the Legislative Assembly^ 
and indeed the franchise is extremely restricted. Property qnaM- 
cations have been pitched so high as to secure the representation of 
wealthy landowners and merchants ; previous experience in a Centra! 
or provincial legislature, service in the chair of a Municipal Council, 
membership of a University Senate and similar tests of personal, 
standing and experience in affairs qualify for a vote/”^ The Couneil. 
of State is thus an oligarchical body composed entirely of conser- 
vative elements in the country. It can hardly claim to be a 
representative body considering that 32 * members returned from 
British India which has a population of over 250 millions of people 
were elected by only 17,000 voters! No woman is entitled to sit 
in the Council of State or to vote for election to it. It is, however, 
open to the Conncil of State to remove either of these barriers ibj 
passing a resolution. 

ease of the Legislative Assembly the franchise 
is much wider. In Bombay, all those who pay 
income-tax, or land-revenne of not less than Rs. 75 per year (this 
amount is reduced to Es. 37-8 in the ease of districts like Eatnagiri 
and Paneh Mahals and Upper Sind Frontier) have the right to vote. 
The total electorate in 1934 was about million voters who returned 
105 members from Biutish India and Burma. 

5. Tenure 

The tenure of the Council of State is five years while that of 
the Assembly is three years. The Governor-General can dissolve 
either house before the expiration of such period or can extend such 
period if in special circumstances he thinks fi.t. The present Central 
Legislative Assembly was formed towards the end of 1934 and should, . 
ordinarily, have been re-formed in 1937. But it has had its life 
extended repeatedly, first on the plea of an early introduction of the 
federal part of the new constitution; and after 1939, on grounds of 
war. It may be noted that the war has not prevented South Africa, 
Ireland and Australia from having Their 'general elections. There 
does not appear to be any sense of proportion in continuing a House 
for ten years (and more?) when it was elected only for three! 


*Simon Commission Report, Vol. 1, p. 163* 
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6. CriUcism of the Composition of the Central Legisla-iure 


cHAa^R. composition of the present Central Legislature 

has four prominent eharaeteristics which deserve 
notice. It is, firsilyf a bicameral legislature. The Act of 1919 gave 
to India for the first time a second Chamber. The intention of the 
Joint Authors of the Montford Report in setting up such a body 
was merely to secure expert revision of measures of legislation passed 
by the Lower House, but the Parliamentary Committee which con- 
sidered that Report over-ruled the idea and provided for. a full- 
fledged second Chamber with powers co-equal with those of the 
Assembly, except in matters of voting demands for grants and 
originating finance bills. ■ It may be said that all important demo- 
cratic countries usually have a Second Chamber wdiich serves as a 
check upon hasty legislation, secures representation of certain 
interests and exercises a stabilising influence on the general tempo of 
political life. But in India where the Legislative Assembly has 
hardly any real power either in legislation or in finance and has no 
power to hold the Executive responsible to it, the creation of such 
a Chamber was superfluous. The Governor-General is armed with 
all powers of control over the Assembly, thereby eliminating any 
need of a check over its activities. 

Secondly, the conservative character of the Couneii 
of State as seen from its large number of nominated 
members and high franchise, could not but exercise a reactionary 
influence on Indian political life. It has actually, on various occa- 
sions, passed laws for the Executive which the Assembly has refused, 
thereby diminishing what little control the Assembly might have 
exercised if it had been left alone. 


NOMINATED 

MEMBERS. 


Thirdly, the presence of nominated members, spe- 
cially officials, in both Chambers gives the Houses 
an atmosphere of unreality. These do not represent anybody except 
themselves and their government; the officials have necessarily to 
vote on every issne in accordance with the w'ishes of the government 
and even the nominated non-officials who owe their seats to the 
benevolence of the Executive dare not oppose the wishes of the 
government, otherwise their future nomination is at stake. With a 
solid hloc of votes thus guaranteed to the Government, it requires 
Herculean efforts on the part of the elected members to join hands, 
and defeat the Government. 


COMMUNAL 

ELECTORATES. 


But perhaps the most unsatisfactory. feature of the 
composition of the present Central, as also Provin- 
cial, Legislature is the adoption of Separate or Communal Electorates 
— ‘Hhe provision by law that a particular religious community shall 
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be represented in a popular legislature solely by Biembers of its own 
body, with a guarantee as to how many communal seats there 
shall 


NATiasL^^^™" The Montagu-Chelmsford Report which examined 
this question thoroughly came to the conclusion 
that Communal Electorates were opposed to the teaching of history, 
.would stereotype existing relations between the diiferent communi- 
ties in India and would constitute a serious hindrance to the develop- 
ment of self-government. They said, ^^We conclude unhesitatingly 
that the history of self-government among the nations who developed 
it, and spread it through the world, is decisively against the admission 
by the State of any divided allegiance ; against the State’s arranging 
its members in any way which ehcourages them to think of them- 
selves primarily as eitiens of any smaller unit than itself Division 

by creeds and classes means the creation of political camps organized 
against each other, and teaches men to think as partisans and not 
as citizens ; and it is diffictiU to see how the change from this system 
to national representation is ever to occur. The British Government 
is often accused of dividing men in order to govern them. But if it 
unnecessarily divides them at the vei*y moment when it professes 
to start them on the road to governing themselves it will find it 
difficult to meet the charge of being hypocritical or short-sighted. 
There is another important point. A minority which is given special 
representation owing to its weak and backward state is positively 
encouraged to settle down into a feeling of satisfied security; it is 
under no inducement to educate and qualify itself to make good the 
ground which it has lost compared with the stronger majority. ’’f 
(Italics mine.) 


theirTboption. is difficult to conceive of a greater indictment 
couched in more appropriate language. The Simon 
Commission also expressed themselves in full agreement with this 
vievr and yet both the Montford and the Simon Commission Reports 
recommended Separate Electorates! The only reason advanced for 
their adoption was that the Muhammadans regarded these as settled 
facts” and any attempt to go back upon them would ‘'rouse a storm 
of protest and put a severe strain on the loyalty of a community 
which has behaved with conspicuous loyalty in a period of very great 

* Simon Commission Report, Vol. II, p. 66. 
t Montagu-Chelmsford Report pages 148-9. 
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diilicnlty/’^ Tlie Miiliammadan claim is based on tbe fear that in a 
system of joint electorates, the member who will be returned may 
well turn out to be a Moslem who is more concerned to keep the 
favour of the non-Miislim majority of voters than to represent 
Muhammadan interests. It is not appreciated that a similar influence 
will be exercised on Hindu candidates also, with the result that only 
the moderate elements on both sides will stand to gain. 
coNCijjsioN.- most serious defect of Communal Eleetorates 

is that they not only perpetuate but definitely intensify communal* 
disunity, and the longer the time for which the}^ are allowed to last, 
the greater is the communal bitterness they produce. They accen- 
tuate the severity of the problem which they profess to solve, and 
it is already becoming clear that the strengthening of communal 
feelings in India may prove an insurmountable obstacle in the way 
of Indians pi-ogress towards the attainment of nationhood. 

IL PEOGBDUEE IN THE LEGISLATURE 

1. Summons^ Prorogation and Dissolutmi 

The two Chambers of the legislature are suTiamoiied by the 
Governor-General to meet at such time and place as he may deter- 
mine. He has power to prorogue any Chamber, thereby bringing 
that particular session of the Chamber to a close so that the members 
cannot meet again unless summoned afresh. The Governor-General 
may also dissolve either Chamber and such dissolution necessitates 
fresh elections for the formation of that Chamber. Thus a dissolu- 
tion brings the existence of the house to a close while a prorogation 
brings the session to an end. 

2. Officers 'Of Chambers 

APPOINTMENT. President of the Council of State is appointed 

* by the Governor-General and was till recently an official ; at present 

*It has been, asserted that the demand for separate electorates did not really come from 
the Muslims. In his Presidential Address to the Indian Political Science Conference held at 
Agra in January 1943, Principal Gurmukh Singh said : — 

“It is no doubt true that ostensibly the demand for the establishment of separate eleetorates 
had come from a representative Moslem Deputation. But as pointed out by Mr. Ramsay MacDo- 
nald “the Moslem leaders are inspired by certain Ango-Indian officials and these officials have 
pulled wires at Simla and in London and of malice afore thought sowed discord between the Hindu 
and the Muhammadan communities by showing the Muslims special favours,*’ Maulana Mohammad 
Ali disclosed in 1923 that the Deputation was “a command performance.” Arrangements were 
made through Principal Archbold of the Aligarh College, who settled all details regarding the 
organisation of the Deputation and the text of the address presented with Colonel Dunlop Smith, 
the Private Secretary of the Viceroy. They were communicated to Nawab Mohisin-ul-Mulk in a 
letter dated August 10, 1906. The instructions from Simla were scrupulously followed and the 
Muslim Deputation, under the leadership the AgbalChan, waited upon His Excellency, the 

Viceroy; at Simla, on October 1, 1906, and presented the demand for separate communal eleetorates, 
weightage, greater representation in the Services, an Indian Executive Councillorship, etc. In his 
reply, Lord Minto, without consulting the Secretary of State, accepted in its entirety the Muslim 
demands ” 

Indian Journal of Political Science, April- June, 1943, p. 884. 

Whatever the origin of separate electorates, it would now be idle to deny that the organised 
section of the Muslim community has since regarded it as a cherished privilege. 
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lie is a non-official. Tlie President of tlie Legislative Assembly is 
a member of the Assembly elected by that body and approved by 
the Governor-General. The Assembly also elects a Deputy-President 
who presides in the absence of the President; a panel of four Chair- 
men is nominated by the President and any of tliein may be required 
to take the Chair when the President and the Deputy-President are 
both absent. 

FUNCTIONS. position of the President of the Assembly cor- 

responds to that of the Speaker of the House of Commons. He presides 
over the meetings of the Assembly, maintains order and conducts the 
business of the House in a dignified manner. Any member wishing 
to speak has to catch the President’s eye and cannot proceed unless 
he is called upon by the Chair to do so. All speeches are addressed 
to the President. Further, he prevents interoperate speeches and 
the use of unpaiiiamentary language, gives rulings in ease of doubtful 
points of procedure and protects the privileges of the members. He 
may direct any member whose conduct is in his opinion grossly 
disorderly to withdraw from the House, or in the event of disorder 
arising in the House, he may suspend any sitting of the Chamber. 
He can also adjourn the House. He admits questions, gives permis- 
sion to move adjournments and in ease of an equality of votes on any 
issue before the House, he has a casting vote. It is an established 
practice that the President gives his easting vote in favour of the 
maintenance of status quo. He is expected to be above party polities 
in order to discharge his duties in an impartial and dignified way. 


SALARIES AND 
REMOVAL. 


The salaries of the President and the Deputy- 
President of the Assembly are voted by the Assem- 
bly on whose vote of non-confidence they can be removed from office, 
with the assent of the Governor-General. 


3. Oath 

Each member must, before taking his seat in either Chamber, 
subscribe to an oath of allegiance or make a solemn affirmation of 
loyalty to His Majesty the King-Emperor of India and Iiis heirs and 
successors. 


4. Quorum 

No Chamber can function unless there is a quorum, i.e., a mini- 
mum number of members present as required by the rules. This 
number is twenty-five in the case of the Assembly and fifteen in the* 
case of the Council of State. 
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5. Frimleges of M-emhers • 

■ Subject to the' xuiles aud standing orders made for 
the conduct of business and the procedure to be 
followed by either Chamber, every member }xm freedom of speech 
in the legislature. No person is liable to any proceedings in any 
court by reason of his speech or vote in either Chamber or by reason 
of anything contained in any official report of the proceedings of 
either Chamber. The grant of this privilege is due to the necessity 
of allowing members to participate fully and frankly, without any 
fear of legal consequences, in the debates of the legislature. In 
order, however, to expedite business, it is open to a member, by rules 
of the House, to move for cteitre, and if the motion is accepted by 
the Chair, it is put to vote; if the majority vote for the motion, the 
discussion comes to an end, otherwise it is resumed. 


FREEDOM 
FROM ARREST. 


Legislators also enjoy freedom from arrest under a 
civil process during the continuance of the meeting 
of the Chamber or a Committee of the Legislature of which they are 
members, and during fourteen days before and after such meetings. 


ALLOWANCES. Members of the Legislature do not get any fixed 
salary but they receive certain travelling and halting allowances 
for attending meetings of the Legislature. 


6. Disqualifications 

No person can be a memhev of both Chambers. If an elected 
member of one Chamber becomes a member of the other Chamber, 
his seat in the first Chamber becomes vacant. If any person is 
elected a member of both Chambers, he shall before taking his seat 
in either Chamber, state in writing the Chamber of which he desires 
to he a member, and thereupon his seat in the other Chamber 
becomes vacant. Every member of the Executive Council of the 
(xovernor-General is nominated as a member of one Cliainher but 
has the right of attending and addressing both. No official is quali- 
fied for election as a member of either Chamber and if any non- 
official member of either Chamber accepts office in the service of 
the Crown in India, his seat becomes vacant.’^ 

7. Gorernor-GeneraVs Right to Address either Chamher 

The Governor-General has the right to address either House of 
the Legislature and may for that purpose require the attendance of 
its members. 

# , * Since the passing of an amending Act by Parliament in 1942, the Indian Legislature is given 

the^ power to declare any office in the service of the Crown in India to be an office the holding of 
which does not disqualify the holder thereof for election or continuance as member of either 
Chamber of the Indian Legislature. 
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in. FUNCTIONS AND POWERS OF THE ^LEGISLATURE 

Tlie functions and powers of the Central Legislature could be 
classified under three main heads— Legislation, Finance and Rela- 
tion to the Executive. ■ 


A. LEGISLATIVE POWERS. 

1. Scope of Legislation 


SCOPE UNDER 
THE ACT 
OF 1919. 


CHANGE SINCE' 
APRIL 1937. 


The Central Legislature had, under the Govern- 
ment of India Act, 1919, power to make laws for 
the whole of British India in all matters except 
those which were classified as Proidncial. Even in these, the Central 
Ijegislature was theoretically competent to legislate ,provided the 
Governor-GeneraFs previous sanction was obtained. 

The position is now changed as the introduction 
of the provincial part of the new constitution has 
meant the transfer to the provinces of powers to legislate on all 
subjects contained in the Provincial Legislative List and the Con- 
current Legislative List subject to the provisions of the Government 
of India Act, 1935. This change is a logical sequel to the proposal 
to transform a unitary state into a federal one. 

2. Previous Sanction of the Governor-General 

A member of the legislature is required to obtain the previous 
sanction of the Governor-General for introducing, any measure 
affecting Defence, External Affairs, Ecclesiastical Affairs and Tribal 
Areas, as also other matters in respect to which he is at present 
required to act in his discretion. 

3. Legislative Procedure, 


BROAD 

PRINCIPLE. 


A Bill becomes an Act if it passes through both 
the Chambers and receives the assent of the 
Governor-General. A Bill is not deemed to have been passed by 
both the Chambers unless it has been agreed to by both the Houses 
either without amendment or with such amendment as may be agreed 
to by both the Houses. 

INTRODUCTION. Exccpt a Finance Bill which can be introduced 
only in the Legislative Assembly, a Bill may originate in either 
Chamber after due notice required by the rules has been given. If 
the Bill concerns any matter in respect of which the previous sanc- 
tion of the Governor-General is necessary, the same should be 
secured before the Bill is introduced. Ordinaiuly, a Bill may be 
introduced by any member of either House but any proposal to 
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increase taxation or invoMng expenditure cannot be made except 
on the recommendation of the Governor-General. A member intro- 
dneing a Bill must secure the leave of the Cliamber. In doing so he 
may brieflj explain the object of the Bill and allow an opposing 
member to reply. If the House then decides by a majority to grant 
the necessary leave, the Bill is introduced. 

THE^SlKrTEf^ After a Bill is introduced it is puMished in the 
Government of India Gazette, though it is open to 
the Governor-Generar to order the publication in the Gazette of a 
Bill which may not have been formally introduced. 

OTADiNGs When a Bill is formally introduced and published, 

the mover of the Bill proposes that the Bill be 
read for the first time. At the first reading only a general discussion 
regarding the principle of the Bill is entered into, in that Chamber; 
the sense of, the House is then taken and if the majority vote for 
it, the bill is said to have passed the first reading. At that stage, 
the House has three alternatives before it; it may either proceed 
with the second reading of the Bill or, if the Bill is controversial 
it may be circulated to elicit public opinion or, a Select Committee 
of the House or a Joint Select Committee of both the Houses may 
he appointed to make recommendations before the second I’eading 
is proceeded with. At the second reading, the Bill is discussed and 
voted upon danse by clause, any amendments moved may also be 
considered and either carried or rejected. It is this reading which 
is really crucial for a Bill. When all the clauses have been dealt 
with, the Bill is read for the third time. The third reading is a 
formal affair; no discussions take place 'and no substantial amend- 
ments can be moved, though changes of a grammatical or verbal 
nature are allowed. If the Bill passes the third reading, it is said 
to have been passed by that House and then, goes to the other House 
where it has to undergo the same three stages. 

If a Bill passes through both the houses it is to 
be presented to the Governor-General for his 
assent, but a difSenlt situation may arise if a Bill 
passed by one House is not agreed to by another or, if the other 
House insists on any amendment which the first House is not pre- 
pared to accept. There are three provisions in the law to solve such 
deadlocks. In the first place in order to prevent the arising of 
such deadlocks, a Joint Select Committee of both the Houses may be 
appointed to examine a Bill before it reaches the stage of second 
reading in the originating Chamber. This is done if both the Houses 
pass formal resolutions to that effect. Such a Committee provides 
an opportunity for an exchange of views at an early stage so as to 
forestall differences and expedite the passage of the Bill by reducing 


CONFLICT 
BETWEEN 
THE TWO 
CHAMBERS. 
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the chances of a deadlock. But when a deadlock has arisen, the 
Governor-General may do one of the following. He may call a Joint 
Conference consisting of an equal nnmber of representatives of each 
Chamber but this body cannot take any decision; its discussions are 
expected to influence the proceedings of the two Houses. Or, he may 
call a Joint Sitting of both Chambers where all members of the two 
Houses assemble and the President of the Council of State presides. 
The decision of the Joint Sitting by a majority will be deemed to be 
the decision of both the Chambers. If the Bill is rejected, the matter 
ends. But if it is passed, it is to be presented in that form to the 
Governor-General for his assent. In practice, the Governor-General 
has never called either a Joint Conference or a Joint Sitting, for he 
can always exercise his own power of certification if he is keen on 
having the measure through. 


4. Oovernor-GeneraVs Legislative Powers 

legislaiion. When a Bill passed by both the Chambers of the 
legislature is presented to the Governor-General, 
he may either give his assent in which ease the Bill becomes an Act, 
or refuse it in which case the Bill does not become law. Such power 
of refusal of assent is referred to as the power of veto. He may also 
return the Bill for reconsideration by either Chamber or reserve it 
for the signification of His Majesty’s pleasure.’^ An Act of the 
Central Legislature assented to by the Governor-General may be 
disallowed by His Majesty. 

CERTIFICATION. Govemor-General can also secure the enact- 

ment of a Bill whose introduction or passage is 
refused by the Indian legislature, by certifying that the Bill is 
essential for the safety, tranquillity or interests of British India or 
any part thereof. Such a measure has no effect until it is laid be- 
fore both Houses of Parliament and has subsequently received His 
Majesty’s assent; but where i^ the opinion of the Governor-General 
a state of emergency exists wliich justifies such action, the Governor- 
General may direct that the Act he has certified shall come into 
operation forthwith. It thereupon does so, subject to disallowance 
by His Majesty in Council. 

ORDINANCES. Govemor-General can also issue Ordinances 

without reference to the Legislature. Such ordin- 
ances are legally as binding as Acts of the Legislature but they can 
remain in force only for six months unless renewed for a similar 
period.f In all such cases the responsibility of the Governor-General 


* The Instrument of Instructions dated March 1937 issued by H. M. The King to the Gover- 
nor-General makes special mention of certain matters^ any measures with respect to which must be 
reserved for His Majesty. 

t The limit of six months has now been reinoved by the passing of the India and Burma 
(Bmersency Provisions) Act, 1940. The Goyemor-General’s Ordinances are now legally valid for 
an indefinite period. 
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is not to tlie Central Legislature but to tlie Secretary of State and 
the British Parliament. 


STOPPING 

DISCUSSIONS. 


The Governor-General has also the general power 
of stopping any discussion on any measure in the 


legislature if he considers it necessary for the peace and tranquillity 
of British India or any part thereof: 


CONCLUSION. omnipotence of the Governor-General in mat- 

ters legislative stands out in sharp contrast with 
the impotence of the Legislature. His previous sanction, refusal to 
assent to a Bill, power of certification, right of issuing ordinances, 
and the power of stopping discussions reduce the legislature to a 
mock Parliament. 


B. FINANCIAL POWERS. 

The financial powers of the Central Legislature concern the 
raising of revenues and the control over expenditure. 


1. Raising of Revenues 

All proposals for the raising of revenues ax’e embodied in Finance 
Bills which must originate in the Assembly and are usually moved 
by the Finance Member of the Governor-GeneraPs Executive Council. 
The procedure for the passage of these Bills is similar to that of 
other Bills, and when a Finance Bill is passed by both Llonses it is 
presented to the Governor-General for his assent. In case the Bill 
is rejected by one or both Chambers, the Governor-General can 
exercise his power of certification. In practice, this power has not 
•been regarded as a reserve power but its use has become a normal 
feature of the present regime with the result that the legislature 
has no real power over the raising of revenues. 


2. Control over ExpendUure 


annual financial statement showing the esti- 
GRANT?^ mated revenues and expenditure of the Govern- 

ment of India, popularly known as the Budget, is 
presented every year to both the Chambers. It is open to both 
Houses to discuss the Budget but only the Legislative Assembly has 
the privilege of voting on the demands for grants made for each 
department, because it is a recognised practice in all democratic 
constitutions to give the right of voting on the demands for grants 
only to the lower House which by its composition is more repre- 
sentative of the people. An exception to this rule is, however, found 
in the ease of the American Upper Chamber, the Senate, which has 
power of voting on demands for grants. 
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NON^wS^BLE expenditure^ however, is so votable by the 

EXPENDITURE. Assembly. The following items which between 
themselves cover over eighty per cent of the total 
expenditure are declared non-votaUe. The Governor-General can 
authorise the discussions of those grants, but no votes are taken on 
them. The non-votable items are 

(i) Interest and sinking fund charges on loans ; 

(ii) Expenditure of which the amount is prescribed by law; 

(iii) Salaries and pensions of persons appointed by or with the 

approval of His Majesty and of the Ghief Commissioners and Judi- 
cial Commissioners; " 

(iy) Grants for the administration of Excluded Areas; 

(v) Sums payable to His Majesty in respect of the expenses 
incurred in diselaarging the functions of the Crown in relation to 
Indian States; 

(vi) Expenditure on Defence, External Affairs, Ecclesiastical 
Affairs and Tribal Areas; 

(vii) Expenditure of the Governor-General in discharging his 
functions as respects matters in which he is required to aqt in his 
discretion; 

(viii) Any other expenditure declared hy the provisions of the 
Act of 1935, for the time being in force, to be charged on the revenues 
of the Federation. 

If any question arises as to whether any item is votable or other- 
wise, the decision of the Governor-General is final. 

thI asse^uy.^ expenditure is declared votaUe and 

each grant must he put separately to the Assembly 
which has the power to refuse or reduce a grant, though it cannot 
increase it. Members are at liberty to refuse the whole demand for 
grant for a particular department or to move a cut-motion, proposing 
to reduce the grant by a paxtieular amount. They may also move a 
ioken-CMt — a nominal cut of say Re. 1/- or Es. 100/- merely to get 
an opportunity to expose and censure a department without intend- 
ing to affect its grant materially. The Governor-General has, how- 
ever, the power to restore 'any grant in. its entirety in spite of its 
having been refused or reduced by the Assembly, if he declares that 
he is satisfied that such demand is essential to the discharge of his 
responsibilities. This power of restoration vested in the Governor- 
Cteneral renders the whole discussion unreal and irresponsible* for, 
it is already known that whatever the Assembly may decide, the 
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Governor-General is always there to restore all the gTaiits reqiiirecl 
by the Government. The members of the Assembly find, in this onlj' 
an opportunity for the display of their art of speaking, and indulge 
in all sorts of Jibe and sarcasm. The Executive has all along shown 
a stiidied disregard of the wishes of the Assembly; hence, an impor- 
tant power— Hhe power of purse — ^is denied to the Indian Legis- 
lature. Moreover, in . cases of emergency, the Governor-General has 
power to authorise such expenditure as may, in his opinion, be 
necessary for the safety and tranquillity of British India or any 
l>art thereof. 

3. Committees of the Legislative AssemMy 

ITnance^ In order to give an opportunity to the House to 

COMMITTEE exercise supervision over the Finances of the’ Gov- 

ernment, a Standing Finance Committee consisting 
of members elected by the Assembly and a Chairman nominated by 
the Governor-General is appointed every year. Its functions are:-— 

(i) to examine proposals of new votable expenditure; 

(ii) to allot amounts out of lump-sum grants assigned to 

various departments ; • 

(iii) to suggest retrencjiment and economy in Government 
expenditure; and 

(iv) to oifer general criticism of the Finance Department. 

FUBuc^^^ on Puilic Accowifs is also appointed 

ACCOUNTS. every year to examine the audit and appropriation 

of accounts of the Central Government. The func- 
tion of this Committee is to satisfy itself that the expenditure actually 
incurred by the Government in the previous year is in accordance 
with the grants sanctioned by the Assembly. Any irregularities in 
expenditure must he brought to the notice of the Assembly. The 
Committee consists of not more than twelve members out of whom 
two-thirds are elected by the non-official members of the. Assembly. 
The Finance Member of the Governor-GeneraPs Council acts as the 
Chairman and has a easting vote. 

While the Standing Finance Committee has a voice 
before expenditure is decided upon, the Committee 
on Public Accounts examines the regularity of expenditure which 
has been already incurred. None of these committees has, however, 
any real power in matters of Finance. 

C. THE RELATION OP THE EXECUTIVE TO 
TPIE LEGISLATURE 

The relation of the present Central Executive to the Central 
Legislature is based on the following proposition laid down by the 
Joint Authors of the Montagu-Chelmsford Report: — 


their 

INFLUENCE. 



THE CENTRAL I4EGISLATURE 


57 


^‘Tlie Government of India must remain wholly 
responsible to Parliament, and saving* siieli res- 
ponsibility, its authority in essential matters must remain indisput- 
able, pending* experience of the changes now to be introduced in the 
provi 3 iees. In the meantime, the Indian Legislative Council should 
be enlarged and made more representative and its opportunities of 
infiuenciiig Government increased/’ (Italics mine.) 

Ti?E nx^cuTivE. pursuance of this policy the Act of 1919 con- 
tinued the already existing form of an Executive 
in no way responsible to the Legislature which, however, was allowed 
to exercise certain powers of criticism of the policy and actions 
of the Executive and to draw its attention to eases of administrative 
negligence or mismanagement in any of the following ways: — 


1. Interpellations 


QUESTiONS.^^ Members of both the Chambers have the right to 
ask questions relating to the conduct of adminis- 
tration from the members of the Government by giving ten days’ 
notice. In special cases short-notice questions are also allowed. No 
question can be asked, except with the consent of the Governor- 
General in his discretion, if it relates to any matter affecting the 
relation of His Majesty’s Government or of the Government of 
India with any foreign State or with any Prince or Chief under the 
suzerainty of His Majesty or if it refers to matters connected with 
tribal or excluded areas; or to any matter which is subj-adiee. The 
President has the final power to decide whether a question is or is 
not within the above restrictions. ' 

QUESTioS^s!'*'^^'*^ When a question is admitted, the member of the 
Executive Council to whose department it relates, 
or his Secretary, answers the question and it is open to any mem- 
ber, subject to disallowance by the President, to put any supple- 
mentary questions. Usually, the first one hour before the commence- 
ment of business on any working day is reserved for the asking of 
questions. 

CONSTITUTIONAL purposc of thesc interpellations is two-fold. 

SIGNIFICANCE. Firstly, it gives an opportunity to the members to 
get the information they require in a quick, direct 
and authoritative manner. But more important than that is that it 
enables the legislators to draw public attention to cases of corruption 
and in justice in the administration and thereby to expose the work- 
ing of Government departments. This naturally keeps the Executive 
on its guard and makes it vigilant to put down cases of gross 
mismanagement. 
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EesohiUons 


REfoLUTioNs.^^ ^ member of either Chamber, may; , b^r givin^^ 
fifteen days^ notice, move a Resolntioii. No Reso- 
Intioii can be moved on subjects in regard to wliicli qiiestions eaiinot 
be asked. If admitted, the Resolution is thrown open to diseiission; 
amendments to a Resolution may be moved with the permission of 
the President. 

TUTioNAmliGNi- passage of the Resolntion has, however,, no 

FiCANCE. binding effect on the Executive. Its constitutional 

significance is, therefore, nil. Its only result is to 
draw the attention of the Government to a matter of public impor- 
tance and to enable the legislature to give definite expression to its 
views thereby guiding and reflecting public opinion. It is only in 
the nature of a recommendation to the Executive which being 
irresponsible and fixed may attach such importance to it as it finds 
convenient. In countries where the Executive is responsible to the 
Legislature, an adverse Resolution carried against the will of the 
Executive would amount to a vote of censure against the Govern- 
ment which would feel called upon to tender its resignation ; this 
is not possible in India where the Executive remains responsible to 
British Parliament. 

3. Motions for Adjournment 


MOTIONS^FOR^ Every member of either Chamber has the right to 

ADJOURNMENT. move a Motion for Adjournment of the House to 

which he belongs. Such a Motion can be admitted 
only if it relates to a definite matter of urgent puhlic importance. 
The right to move such a Motion is subject to the following 
restrictions : — 

(i) Not more than one such Motion can be moved at the same 
sitting. 

(ii) Not more -than one matter can be discussed on the same 
Motion and it must be restricted to a specific matter of recent 
occurrence. 

(iii) It must not revive discussion on a matter already discussed 
in the same session. 


(iv) It must not deal with a matter on which .a Resolution could 
not he moved. 

Permission to move Such a Motion should he asked on any Yfork- 
ing day after the question hour is over and before the commencement 
of other business of the House, If leave to introduce such Motion 
is granted by a requisite number of members, which is fixed at thirty, 
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the Motion is taken up for disenssion at 4 p.m., i.e., two lionrs before 
the House would normally adjourn for the day. If the discussion oh 
^ the Motion is not finished before the normal closing time, the Motion 
is said to have been ^‘talked out’/; otherwise, votes are taken and if 
the Motion is carried the House adjourns without transacting any 
further business ; if it is lost, the House resumes its normal work. 

purpose of moving Motions for . Adjournment 
CANCE. is the same as that of moving Resolutions, except 

that in giving notice of an Adjournment Motion 
the House can create an opportunity for discussing any ^'definite 
matter of urgent public importance” and influencing the policy of 
' ^ the Executive in handling that particular problem or situation while 
the matter is yet fresh. It throws the Executive on the defensive 
and makes it sensitive to public feeling. Motions for Adjournment, 
like Resolutions, if carried against the Government in democratic 
countries would amount to a declaration of no-confidence by the 
Legislature, but in India the Executive being irremovable is* 
unaffected by any such Motions. 


D. CONCLUSION 


Central Executive, represented by the Gover- 
EXBCUTivE. nor-General in Council, is in no way responsible 

to the Central Legislature. While the legislature 
has been enlarged aiid given an elected majority with an elected Pre- 
sident to guide its deliberations and while it has been given certain 
limited powers with regard to passing laws, discussing the Budget, 
voting on certain demands for gl^ants, asking questions and moving 
Resolutions and Motions for adjournment, all these do not amount to 
anything more than giving an opportunity to the peoples’ repre- 
sentatives to criticise the actions of the Executive, leaving the latter 
entirely free to attach such importance to thaf criticism as it may 
deem necessary. The essential unreality of these powers of the legis- 
lature can be grasped by realising that all possible powers — ordinary 
and extraordinary — ^in matters of administration, legislation and 
finance are ultimately vested in the Governor-General. 

The following admirable' summary of the Governor-Gen eraPs 
powers is taken from the Report of the Simon Commission. 

Gov^NorS^ "'Normally carrying out Ms functions with the 
guidance and concurrence of the Members of the 
Executive Council, and subject to the very critical 
observation of a popularly-elected Legislature representing about 
250 millions of people, he can, in cases of emergency and stress, 
completely over-ride that Council and disregard the most fully 
considered expression of opinion of that Legislature. 
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“Thus if. in. any matter his judgment is that the safety, tran- 
quillity and interests of British India, or any part thereof, are 
essentially affected, he may reject the advice of his Council, and 
thereupon the decision of the Government of India, -whether for 
action or inaction, is the 'decision of the Viceroy himself. The rules 
for the transaction of Council business, the allocation of poi'tfolios 
among- its members, and the limitation of their scope, are entirely 
subject to his final decision. Similarly, in the case of the Indian 
Legislature, the Governor-General can dissolve either Chamber or, 
if in special circumstances he thinks fit, can extend its life. He can 
insist on the passing of legislation rejected by either or both Cham- 
bers by certifying that such passage is “essential for the safety, 
tranquillity or interests of British India or any part thereof .” And 
while he may, with the assent of his Council, restore grants refused 
by the Assembly, he can on his sole initiative authorise such expen- 
diture as he thinks to be necessary for the safety or tranquillity of 
Bri-lash India or any part thereof. He may withhold his assent to 
any Bill, central or provincial, or reserve such Bill for His Majesty’s 
pleasure. He has, in addition, powers in an emergency, without 
consulting the Legislature, to legislate by ordinance having effect 
for not more than six months. 

“The previous sanction of the Governor-General is required for 
the introduction of certain classes of Bills, both in the central and 
provincial legislature. It is for him to decide what items of central 
expenditure fall within the non-votable categories. On him, too, 
falls the duty of nominating a number of officials and non-official 
members to the Centol Legislature. 

“These are the principal legal powers residing in the Governor- 
General, but no mere list of powers can convey the fnll importance 
of his office or the range of his individual authority. The course of 
Indian politics is profoundly affected hy his personality and influ- 
ence.”* (Italics mine.) 

Governor-General and the Members of his 
LEGiSLATUBE. Council are responsible to the Secretary of State 
and the British Parliament. Their appointment, 
tenure of office, salaries and allowanees, conditions of service, etc., 
are all determined by His Majesty in Coimeii. Their proposals are 
ultimately carried either by the vote of the House if the' latter is 
■willing, or, by the exercise of special powers vested in the Governor- 
General. Powers of Veto, Certification, Restoration, and .Disallow- 
ance have been so freely used that they have come to be regarded as 
a part of daily routine. This has created an atmosphere of unreality 
in the legislature whose members know beforehand that whatever the 


* Simon Commission Report, Vo!, I, pp, 177-8. 
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decision of the House, the Government could secure everything by 
asking the Governor-General to exercise his special powers. 

THE EXTENT OF The Simou Commission expressed the view that 
ITS INFLUENCE. ^^sufScicnt attention has not been given to the very 
real influence exercised by the Central Legislature over the activities 
of the Central Executive in all fields of administration and legisla- 
tion” and that '"the indirect influence of the Assembly on the Gov- 
ernment has been of still greater importance.” It is ditScult to 
appreciate the truth of these remarks considering that the influence 
of the Legislature on the Executive in all major questions has been 
insignificant and that there have been repeated failures on the part 
of Government to accept even minor suggestions of the House when 
the mind of the Government was already made up. No wonder, 
therefore, that the opposition in the Assembly has sometimes lacked 
responsibility and taste in its criticism of almost any and every pro- 
posal brought before it by the Government sometimes for no better 
reason than this that it has emanated from the Government. 


CONCLUSION. Even the introduction of the new constitution in 
the provinces brought no material change in the attitude of the 
Central Government to the legislature. Considered from any point 
of view, and specially after the introduction of Provincial Autonomy, 
the arrangement at the Centre seemed to be anomalous. The Exe- 
cutive represented nobody and, though completely irresponsible, was 
armed with full powers in matters of legislation and finance reducing 
the Legislature to a mere mockery. It was not only not responsible 
to the legislature but was scarcely even responsive. As a measure 
of protest, the Congress party in the Legislative Assembly being the 
biggest party and constituting the Opposition, for some time absent- 
ed themselves from the sittings of the Legislative Assembly. This 
deprived the Legislative Assembly of its representative and popular 
character with the result that even the recent expansion of the 
Governo^’-Generars Council with a majority of non-official Indians 
in it has not introduced any material improvement in the situation. 



CHAPTBE IV 

THE ALL-INDIA FEDERATION 


1, The Basie Principles of Federalism 

DEMNiNG^A^^ is extremely difficult to give a cut and dried 

FEDERATION. definition of a Federation, which would suit all 
the different types of Federal States established in 
the past or existing at present There is no ‘'pure’" type of a Fede- 
ration from which the principles of fedex’alism may be deduced. 
“Federalism, in some form or other, has its roots in the remote 
past, for it was not unknown among the city states of Ancient Greece. 
We find it again in the Middle Ages among some of the cities of 
Italy, and, indeed, since the thirteeiLth century its history has been 
continuous in the development of the Swiss Confederation which 
was born when the three Forest Cantons banded themselves together 
for protection in 1291.”^ And yet it is since the establishment in 
1787 of the United States of America that the idea of a Federation 
has gained popularity in modern times. Countries like Canada, 
Australia and South Africa have taken it up to make it the basis of 
their political organisation. Each of them, however, has adapted the 
federal idea to its own peculiar conditions. No two federations are, 
therefore, exactly alike. 

DEFf^D?’^^' Bearing the above difficulties in mind, a Federa- 
tion may be defined as a type of State usually 
formed hy independent or autonomotis units agreeing to transfer 
certain definite powers to a Central Authority in order to prom^ote 
certain common ends. This can best be understood by contrasting 
a Federal with a Unitary State. 


OFAUTHomTY^iN ^ Unitary State, the best examples of which 
A UNITARY STATE, are the United Kingdom, France and Italy, J legis- 
lative, administrative and financial authority are 
all concentrated in the hands of the Central Government and the 
Governments of the different provinces or States included wdthiii 
its boundaries have no independent powers of their own. They 
derive all their anthority by virtue of delegation or devolution of 
power made by the Central Government. Hence, their position is 
that of agents to whom powers are delegated, or handed over, by 


* C. F. Strong, Modera'PoIitical Constitutions, p. 98, 

t This does not apply to federations (e. g. of Canada and Australia) within the British Empire 
as the status of the federating units was inferior to that of the mother country. 

J The reference is to pre-war constitutions of Franoe and Italy. 
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CO-ORDINATE 
AtJTHORITY, IN 
A FEDERATION. 


a superior who is at liberty to increase or diminish the scope of 
sncli powers. Thus, the distribution of any powers in practice 
between the Central and the ProTincial Governments is not based 
on any law but is merely the result of administrative convenience 
and rests entirely on the sweet will of the Central Government which 
is legally all-powerful. The subordination of the Provincial Govern- 
ments to the Central Government's, in theory, so complete that the 
former may even be abolished by the latter. 

On the other hand, a federation is formed by the 
coming together of states 'desirous of evolving a 
common or Central Government' to which they 
agree to hand over certain definite powers, carefully reserving others 
to themselves. This naturally makes for a rigid distribution of 
powers between the Central Authority set -up and the Governments 
of the federating units or provinces. Both parties derive their res- 
pective powers from an agreed constitution and hence no authority 
is superior or subordinate to the other. Both are co-ordinate. The 
scope of authority of each is well-defined and each is, therefore, 
supreme wdthin its own sphere. There is a clear cut distinction 
between federal and provincial subjects and no province can interfere 
in federal matters just as the Federation cannot interfere in 
provincial matters. 

sHD^G^FEiTORE Thus, while a Unitary State symbolises the com- 
OF FEDERATION, plete obsorpHon of dilferent provinces into a single 
state with an all-powerfnl Central Government, a 
Federal State or a Federation is a political Contrivance whereby 
different provinces or states are integrated into a whole without losing 
their own identity or individuality, and with their authority over 
certain matters inviolate and intact. This defiyiite allocation or rigid 
distrihtttion of potvers may he regarded as the determining feature 
of federation. It is the peculiar characteristic which distinguishes a 
Federal from a Unitary State. 

oF^wmTTEN second characteristic of a Federation follows 

constitotion the first. A rigid distribution of powers can 

be made only by accepting the Supremacy of the 
Constitution which embodies the terms of the Federation. In setting 
lip a Federal State it is necessary to draw up a document laying 
down the details of the allocation of authority and the acceptance of 
the supremacy of this document is the sine qua non of a Federation. 
In a Unitary State where all authority is ultimately derived from 
the Central Government, there need not he any such doeum.ent. The 
federal constitution mnst, of necessity, be written and rigid. It must 
be written because only then is it possible to express with precision 
and accuracy the kind of allocation of powers that is contemplated. 
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Vague impressions of intentions, not put down in black and white, 
are apt to give rise to endless troubles and niisiinderstandiiig's. It 
should be rigid because neither the Federal nor the Provincial Gov- 
ernments should be at liberty to tamper with the constitution. It 
should not be capable of being easily altered for the authority that 
can modify the constitution, either directly or indirectly, will soon 
become supreme and the basic principle of definite allocation of 
powers may be violated. The Federal Constitution is in the nature 
of a Charter of rights and duties of the parties to the federation and 
must, therefore, remain supreme. The method of its alteration should 
be such that only when all or most of the parties to the federation 
are agreed, should a change be made possible. 

oF^AN^NDEP^J Thirdly, every Federation requires the establish- 
DENT COURT. ineiit of Supreme^’ or ^^FederaV’ Court, an im- 
partial judicial tribunal of the highest capacity 
and independence to act as the ^^interpreter and guardian of the 
constitution.’’ Since the constitution of a federal state is contained 
in an elaborate document setting forth the distribution of powers, 
cases of doubtful interpretation would often arise. The increasing 
complexity of the problems of modern governments makes such 
chances all the greater, however careful and exact may have been 
the language of those who drafted the constitution. Legal inventive- 
ness and argumentative ability would soon raise a crop of issues 
regarding the exact meaning of the provisions of the constitution. 
^^In a system of co-ordinate and independent political bodies, like 
the federal polity, conflict of authority is inevitable, because human 
ingenuity has not yet devised a scheme of .powers that would make 
all conflict impossible, either at the inception of the con»stitution or 
in its future development, and because, even if such a perfect scheme 
were available, still mutual intrusion, either inadvertent or deli- 
berate, into each other’s spheres of activity, is bound to take place. 
Under such circumstances the establishment of a disinterested body, 
independent both of the Central and Provincial Governments be- 
comes imperatively necessary for the preservation of the equilibrium 
of the constitution. It can declare ^lUra vires acts of any Govern- 
ment, which exceed the powers given by the constitution. The need 
for such a Court does not exist in a Unitary State for in that case 
there is no room for conflict. The Central Government being the 
highest authority can, in the event of a dispute, resume powers 
handed over to the provinces. In a Federation, the two have 
co-ordinate powers and if one of them is given the power to interpret 
the constitution, it would be asking one of the parties to the di.spute 
to be also the judge, thereby violating the elementary principles of 
justice. 


* B, P. Adarkar, The Principles and Problems of Federal Finance, p. 24*. 
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il?KS ^ Federation necessitates a rigid dis- 

FEDERATION. triMiUon of powers, the acceptance of the supre- 
macy of a written and rigid constitution and the 
estahlishment of a Federal Court, Of these, the first characteristic 
is the most important and the second and third are necessary only 
for the preservation of the first. 


THE CHOICE 
BETWEEN A 
FEDERAL AND A 
UNITARY STATE. 


Federal Yers^is Unitary State 

The Unitary and Federal are two different forms 
which may be assumed by States. It would, how- 
ever, be a mistake to regard the Federal State as 
inherently superior or inferior to the Unitaiy State. Bach is suited 
to a different set of circumstances and the question: ^^YUiieh form 
is better!^’ must be decided by each country in the light of its pecu- 
liar conditions. A broad principle, has, however, been laid down 
by Prof. A. Y. Dicey according to whom the federal form of govern- 
ment is suited to those countries where there is a strong desire for 
imion blit no desire for unity. Thus, a peculiar feeling must be 
present whereby the people of the different units are anxious to 
come together under one state and yet do not want to part with 
their local identity. There should be the desire for union, the desire 
of coming together for without it a single State need not be formed; 
but there should not be the desire for imity for, in that ease, the 
suitable form of government would be a Unitary State. Federalism 
is a middle way between complete unity visible in a Unitary State 
and complete separation seen in independent States. It is essentially 
a principle of compromise. It is a ^‘political contrivance intended 
to reconcile national unity and power with the maintenance of 
State rights. It is an appropriate form of the State where due to 
common ties, racial, religious, linguistic or cultural, and due to 
similar problems of defence, foreign affairs, etc,, there is a desire 
to form a single State and to hand over to it certain matters of 
common interest, and yet due to differences in local conditions and 
habits, there is no desire to surrender all authority irrevocably to 
the Centre. 


3. Is Federalism Suited to India? 

The proposal of an All-India Federation raises the basic question 
whether the principle of Federalism is suited to conditions prevailing 
in India. India is at present divided in two main parts — British 
India consisting of a number of Governors' or Chief Commissioners' 
Provinces and the Native States, about six hundred in number, 
directly subject to the ^‘Paramountcy" of the Crown. 

OF^AUTOoliTY^^ Since the passing of the Regulating Act of 1773, 

IN INDIA. the tendency towards the evolution of a strong 

central government in British India was a dominant 
note of our constitutional development and administrative ^>Towth. 
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This tendency had to be relaxed towards the latter part of the nine- 
teenth century by taking measures of legislative, admin istrative and 
financial devolution. Nevertheless, the Government of this country > ‘ 
all along remained essentially "“unitary, the devolution of powers 
to the provinces being merely in the nature of delegation or 
administrative division. 

ITS BENEFITS. ^he benefits of this centralised and unified con- 
trol over the diiferent parts of India have been undoubtedly great. 
Political subjection to a common government has led to the recog- 
nition of a sense of unity and national solidarity which, more than 
anything else, has quickened the political consciousness of the mass 
of the people. It could hardly be a point of dispute thaf the unitary ^ ^ 
form of government has been a great blessing to this country. It 
has laid the foundations of a united India. It has controlled '‘the 
disruptive forces generated by religious, racial and linguistic divi- 
sions, it has fostered the first beginnings, at least of a sense of 
nationality, transcending those divisions.’’^ 

TioN OF BRmsH There are, however, two reasons why the estab- 
iNDiAN PEo VINCES, lishmciit of a federal, instead of a unitary, type of 
State for British India may be considered. One 
is that due to diversity of linguistic and cultural conditions pre- 
vailing in the different corners of the sub-Continent of India, it 't 
may not always be desirable to have uniformity of laws and admi- 
nistration. What may be good for one part of the country may 
not necessarily be desirable from the point of view of another. 
Hence a substantial measure of local independence in certain matters 
is necessary. Secondly, since it is the declared policy of His 
Majesty's Government to establish self-governing institutions in 
India, the first steps whereof are to be taken in the provinces, it 
follows that the matters falling within the sphere of Provincial 
administration should be clearly marked out from Central subjects. 
There could be no “Eesponsible" Government in the provinces if the 
Provincial Government itself is not immune from interference or 
control from above. Thus, on both these grounds it would be more r 
to model the constitution of British India on Federal 

lines. 


CONCLUSION. against the arguments given above, there is 

the danger that provincial and local differences may be accentuated 
and parochial jealousies and fissiparous tendencies may assert them- 
selves and thereby undo the work of national integrity. The need in 
India is one of subordinating local and narrow loyalties to the larger 
feeling of a common nationality and it would, therefore, appear td 

* J. r. C. Report, Vol. 1, p. 4. 
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be a retrograde step to change from the Unitary to the Federal type."^ 
Moreover, the provinces could he given greater power to deal with 
local matters by carrying forward the process of devolution — ^in 
administration, legislation and finance — ^without laying down a rigid 
distribution of powers as is implicit in a Federation. The ideal of a 
Federation of British Indian Provinces would, therefore, appear to be 
of doubtful value. A Unitary State is a more appropriate form of 
organisation for them. 

The question of Federation in India derives its importance from 
the fact that a common political organisation for British Indian 
Provinces and the Native States is considered desirable. If it were 
merely a case of British Indian provinces, the Unitary form of the 
state would undoubtedly be better than the federal type, but the 
question of evolving a single polity for the administration of certain 
common problems to British India and the Native States raises 
political and constitutional difficulties which cannot be overcome 
without adopting the principle of Federalism. The two requisites of 
Federalism are: — (1) the desire for union, and (2) the absence of 
desire for unity. 


FOR unIon^ desire for Union is apparent from the fact that 

the two parts of India one ^ British^ and the other 
^Native— are really very closely related. Community of race, reli- 
gion, language, culture, history, and general outlook is unmistakable. 
Geographical contiguity, similarity of economic problems, common 
interest in services like Railways, Posts, Telegraphs, etc., and above 
all, the need for common Defence and Foreign Policy are all uniting 
forces which make the desire for Union imperative. If the present 
artificial political division has not produced difficulties it is due to 
our common subjection to the British Government who carry on 
the administration of these matters through officers responsible to 
them. ‘‘A perceptible process of infiltration has been going on. We 
have helped the States in times of famine ; we have lent them officers 
trained in British India to revise or supervise their revenue or 
financial administration, or to improve their agriculture and irriga- 
tion. Many of them have adopted our Civil and Criminal codes. 
Some have imitated, and even further extended our educational 
system. Co-operation in matters of police and justice has been deve- 
loped. Our railway and telegraph systems have been carried through 
and serve many of the States. The Indian customs tariff is a matter 
of concern to all States, including those which have ports of their 
own/’t This has further brought the two parts together and their 


* Since the acceptance of the federal basis of the new constitution and the introduction of the 
provincial part since April 1937, some of the worst fears in this respect have come true ; narrow 
provincial differences have threatened to break up the political and economic unity of India — a develop- 
ment which may, if unchecked, undermine and even paralyse the spirit of national consciousness. 
For details see the sections on Provincial Autonomy in Chapter X. 
t Montagu-Chelmsford Report, p. 191. 
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new eonscioiisness of a eommon nationality^ lias in recent years led 
to a greater and more pronounced wisb. for the establishment of a 
common government. ^'The impossibility of eontmiiing to look at 
one half of India to the exclusion of the other is thus apparent. 

Moreover, the inclusion of the States in an illl-India Organisa- 
tion is also based on another ground wdiich has not been suffieiently 
appreciated in this country; and that is that if Responsible Govern- 
ment is ever to materialise at the Centre, it can only be when the 
States too have a share in the contaol of the Central Government. 
Matters like defence, external policy, trade and tariffs, currency 
and banking, railways, posts and telegraphs vitally affect the States 
as well as the Provinces and it would be unfair that the representa- 
tives of the Provinces alone should at any time be given complete 
control over such affairs. It is futile to ignore the hard realities of 
the situation, The introduction of Responsible Government at 
the Centre can be fairly made only wdien an All-India Polity is 
established. 


dIsiru^r^ desire for unity . however, is lacking. The 

UNITY. over-riding consideration in this is the Sovereignty 

of the Princes and Rulers in their respective States. 
The British Government, at present, guarantee the Rulers a certain 
amount of liberty, subject to certain minimum safeguards regai’ding 
defence, external affairs and the maintenance of peace, to rule over 
their subjects in any manner they deem fit. This personal govern- 
ment^’ of the States would be incompatible with the Unitary State 
which is legally competent to interfere in all internal matters of the 
units. So long as the Princes are not willing to forego their powers 
relating to the administration of the States, there could be no possi- 
bility of a Unitary State being established for India as a whole, ‘'for 
it is only in a federal constitution that units differing so widely in 
constitution as the provinces and the States can be brought together 
while retaining internal autonomy. The only type of State in 
which the States can at present be expected to join British India 
is one in which they have autonomy in certain defined matters of 
internal administration and the only way to guarantee that is to 
accept an All-India Federation. The ease for a Federation is, 
therefore, a logical sequel to our anxiety to build up an All-India 
Polity. 


FEARS AND 
DOUBTS. 


But as against the logical necessity and ultimate 
desirability of having an All-India Federation, it 


is regarded by many as a proposition of doubtful vklue that the 


ideal of a Unitary State which is admirably suited to conditions 


* Simon Commission Report, Vol. II, p, 9, 
t Simon Commission Report, VoL II, p. 13, 
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prevailing in British India shonld be surrendered in order to aecom- 
modate the States whose present political organisation is still feudal 
or mediaeval in character and who may, therefore, put back the 
clock of political progress by exercising a reactionary influence on 
Indian politics. This feeling has been strengthened by the frank 
statements of some British statesmen to the effect that the inclusion 
of the States was calculated to introduce a stabilising factor in 
Indian politics. The Secretary of State for India made the following 
statement in the House of Commons: ‘‘We should all welcome the 
entry into the Central Government of India of a great force of 
stability and imperial feeling.’’^ But, as against this, it may be 
noted that there are greater chances for the States to feel the effect 
of the comparatively progressive system of Government and adminis- 
tration existing in the provinces than This apprehension 

has been at the back of the minds of the Princes in their refusal to 
accede in„ a hurry and in their efforts to minimise the chances of 
British Indian agitation reaching the States. It may, therefore, 
be said that the influence is bound to be mutual and what may be 
lost in speed may be gained in range. 


CONCLUSION. any case, the dream of a United India cannot 

be easily given up. If the national aspirations for 
a united political organisation for all India are ever to materialise in 
the near future, the federal idea must play the central role in the next 
stage of our constitutional development. It is hardly desirable that 
India should remain permanently cut up into a number of provinces 
on the one hand and a eolleetion of big and small Native States on 
the other, when their cultural unity and identity of needs and prob- 
lems points towards the necessity of establishing a common Govern- 
ment at the centre. And since the next stage of India's political 
emancipation and constitutional growth would necessarily mean 
the transfer of power to the people and their representatives, the 
question of establishing an All-India Federation becomes inevitable.t 


A DISTINCTION. 


It is, however, a separate question whether the 
particular scheme of Federation laid down in the 


Government of India Act, 1935, is suited to India. As the question 
of its adoption wdth or without modifications is a matter of the 


* Quoted by Dr. B. R. Ambedkar, Federation versus Freedom, p. 137 . 

t The whole issue of an All-India Federation’ has, however, been threatened by a totally dififercnt 
objection raised by the Muslim League, the most powerful political organisation of the Muslims. 
Starting with a prejudice against a unitary type the League now refuses to have anything to do with 
the setting up of a common Government at the Centre, even of the loosest federal type, with its powers 
rigidly defined and delimited. This attitude is based on the fear that the Muslims would be in a 
position of permanent statutory minority at the Centre and would thus be unable to exercise any 
effective control on All-India matters. Hence, the demand for partitioning India so as to enable Pro"- 
vinces with a majority of Muslim population to be independent. But, if the adoption of the 
principle of federalism has succeeded in cementing deep-rooted differences in culture and outlook in 
countries like the United States, Canada, Swit^ierland and the United Soviet Socialist Republics and is 
looked upon as ultimately applicable to the future World State, it is difficult to see why it should 
be rejected as a solution of the communal problems in India. 
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higliest importaiKie to the eountry, its detailed analysis and critical 
estimate are attempted in this and the following chapters. 

i. 

gisPARATE The All-India Federation is to consist of eleven 

Goveimor’s provinces, six Chief Commissioner’s 
provinces and of such States as agree to accede to the Federation. 
Thus, while the British Indian provinces are required to join the 
Federation compulsorily, the States are given option in the matter. 
The Federal units, as would become apparent from a glance at the 
map, wnuld be of varying size, population and importance, and since 
the present boundaries of the provinces have not been fixed with due 
regard to cultural or economic unity, the federal units are in them- 
selves of heterogeneous character. But a more remarkable feature 
would be the combination of semi-demoeratie provinces and the 
despotically governed States. While the constitution of the 
provinces is discussed fnlly in later chapters,^ the constitutional 
position of the States and their administrative organisation may be 
briefly indicated here, 

5. The Indian States 


THEIR VARIETY. rjijjg in(jian States represent those territories which 
are ruled by Indian Princes or Chiefs. They cover an area of 
712,508 sq. miles with about one-fourth of the total population of 
India. There are in all 562 principalities of which 235 are called 
States while the remaining are known by various names as Estates, 

Jagirs, etc. They are of varying size, population and importance. 

On the one hand, we have snch large States like Hyderabad Deccan, 
Kashmir, Mysore, Travancore, Cochin and Baroda, some of which 
are as big as any of the Governor’s provinces, while on the other, 
we have petty estates extending over a few acres only.f The majo- 
rity of the States, however, oceupy an intermediate position. But, 
only about thirty of them come up to or exceed the size of a District 
in British Indian Provinces and can he regarded as capable of being 
financially^ self-sufficient and in a position to have an administrative 
machinery according to modern standards. ^‘As many as 15 States 
have territories which in no case reach a square mile, while 27 others 
possess just one square mile. . . . Three of these States could not boast 
of a population of 100 souls and five of them a revenue of Rs. 100. 
The smallest revenue mentioned is Rs. 20 for the year. . . . and the 
smallest population 32 souls. 


STATES AND 
BRITISH INDIA, 


The States do not represent a solid mass of con- 
tinuous territory but are instead found in bits and 


strips, large and small, interspersed throughout India, so as to sur- 


* See Chapters VIII, IX and X. 

t No less than 286 such ‘States’ are situated in Gujrat and Kathiawar. 

$ Mr. Venkatasubhaiya, quoted by G, N. Singh, Indian States and British India, p. 77. 
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round, or be surrounded by, British Indian territory, ^ All the 
differences of race, religion, language etc. found in British India 
are reproduced in the States which have, therefore, not only geo- 
graphical but also economic and ethnological unity with British 
India. Politically, however, the two are separate entities. 

theik^subjection As distinct from British India, the Indian States 
do not form part of the Dominions of His Majesty; 
they are not, therefore, British territory and their subjects are not 
British Subjects. Nor are the States subject to the legislative 
authority of the British Parliament, The relationship existing bet- 
ween the Indian States and the British Government is primarily, 
and in the eye of law entirely, a relationship between the States 
and the British Crown, The States are held subject to the ^^Para- 
mountcy^' of the Crown. 

It may be noted that the original treaties and other engage- 
ments of the States were made with the Bast India Company and 
when, after the Mutiny, the government of the territories of the 
Company in India was transferred to the Crown, all the rights 
and responsibilities of the Company, in respect of the States were 
transfeiTed to the Crown. The authority over the States was 
exercised by. the Crown on the advice of the Secretary of State for 
India,^ through the Governor-General-in-Council. After the de- 
claration of August 1917, the JPrinees, realising that the Government 
of India may eventually be controlled by the elected representatives 
of British India, who may therefore exercise authority over the 
States through the Foreign and Political Department, contended that 
their relations were not with the Government of India but with 
the British Crown: and that the rights and obligations of the Bri- 
tish Crown were not of such a nature that they could he assigned 
to or performed by persons who were not under its control. This 
contention was upheld by the Indian States Committee, with Sir 
Harcourt Butler as its Chairman, specially appointed in 1927 “to 
report upon the relationship between the Paramount Power and 
the Indian States....’’ The Committee reported: “We hold that 
the treaties, engagements and saiiads have been made with the Crown 
and that the relationship between the Paramount Power and the 
Princes should not be transferred, without the agreement of the 
latter, to a new government in British India responsible to an Indian 
Legislature,” In accordance with their recommendations, steps 
have been taken to bring the States into closer contact with the Crown 
and thereby effect greater separation between British India and the 
States. The Foreign and Political Department of the Government of 
India has now been split up into separate sections and while the 
Governor-General continues to be in charge of the former, the latter 
is put under the control of the Crown Representative, These deve- 
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lopmeuts, however legally defensible, cannot but offer an insurmount- 
able obstacle in the way of full co-operation between British India 
and the States and in the realisation of fiill-fiedged Dominion Status. 


m^MouNtcY? The rel^ between the Paramount Power and 
the States are not, however, easy to define. There 
is, ill the first place, a lack of uniformity in this respect due to the 
existence of Treaties of a varying character with about forty States 
and the grant of sanads^' to others. Moreover, the exercise of Para- 
mountey has not, in practice, been restricted to the terms of the 
Treaties or Sanads and the British Government has intei’preted its 
authority as liberally as the needs or exigencies of the situation have 
demanded. Instead of regarding itself as a party to various agree- 
ments with the States, the Paramount Power has claimed the right 
to he the sole judge and interpreter of its own rights and obligations, 
with no option allowed to the States, except to submit. When the 
Nizam of Hyderahad tried to challenge this position, Lord Reading, 
the then Governor-General, wrote to him as follows : — 


"‘The Sovereignty of the British Crown is supreme 
in India, and, therefore, no Ruler of an Indian 
State can justifiably claim to negotiate with the British Government 
on an equal footing. Its supremacy is not based only upon treaties 
and engagements, but exists independently of them and quite apart 
from its prerogative in matters relating to foreign powers and policies, 
it is the right and duty of the British Government, while scrupu- 
lously respecting all treaties and engagements with the Indian States 
to preserve peace and good order throughout India. The conse- 
quences that follow are so well-known and so clearly apply no less 
to Your Exalted Highness than to other Rulers, that it seems hardly 

necessary to point them out But the internal, no less than the 

external, security which the Ruling Princes enjoy is due ultimately 
to the protecting power of the British Government, and where Im- 
perial interests are concerned, or the general welfare of the people 
of a State is seriously and grievously affected by the action of its 
Government, it is with the Paramount Power that the ultimate res- 
ponsibility of taking remedial action, if necessary, must lie It 

is the right and privilege of the Paramount Power to decide all dis- 
putes that may arise between States, or between one of the States 
and itself, and even though a Court of Arbitration may be appointed 
ill certain cases, its function is merely to offer independent advice to 
the Government of India, with whom the decision rests. 


* These are acknowledgements of authority or privilege, generally coupled with conditions, pro- 
ceeding from the Paramount Power. 

t Letter from the Viceroy and Governor-General of India to H, E. H. the Nizam of Hyderabad, 
March, 1926. 
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™b^states» Tlae issues raised in Lord Reading's letter and the 

various open infringements of the. Treaty obliga- 
tions compelled the Princes to ask for the examination of the whole 
problem by an expert body. The Indian States Committee with Sir 
ilarcoiirt Butler as its chairman was accordingly appointed in 1927. 
On behalf of the Princes, it was contended that the States were 
independent before they entered into treaties with and acknowledged 
the supremacy of the Paramount Power; that the relations of the 
States with the Paramount Power were based entirely on those 
treaties and that whatever powers were not expi’essly transferred 
(residuary powers) by the terms of the treaties should be regarded 
as exercisable by the States; that, in short, the States possessed all 
original sovereign powders except in so far as any had been transferred 
to the Crown. 

TTEEl^FXNnmGS. Butlcr Committee turned down nearly every 

one of these contentions. Their main findings were 
as follows: Firstfy^ the relationship of the Paramount Power with 
the States is not merely a contractual relationship, resting on treaties 
made more than a century ago. It is a living, growing relationship 
shaped by circumstances and policy, resting, as Prof. Westake has 
said, on a mixture of history, theory and modern fact.’’ Secondly, 
it is not in accordance with historical fact that when the Indian 
States came into contact with the British Power they were inde- 
pendent, each possessed of full sovereignty and a status which a 
modern international lawyer would hold to be governed by the 
rules of international law; that nearly all of them were subordinate 
or tributary to the Mughal Empire, the M supremacy or the 

Sikh kingdom and dependent on them. TJmxlly, notice should be 
taken of the growth of usages which have shaped the relationship 
between the Paramount Power and the States, either in the com- 
plete absence of treaties, engagements or sanads, or in all matters 
on Y/hich the treaties, etc., have been silent. And lastly, the Crown 
claims a sort of '"residuary” jurisdiction of an over-riding character, 

PAHAMouNT.^^ Committee, therefore, came to the conclusion 

that ""Imperial necessity and new conditions may 
at any time raise unexpected situations. Paramountey must remain, 
paramount; it must fulfil its obligations defining or adapting itself 
according to the shifting necessities of the time and the progressive 
development of the States.” In other words, the Committee did not 
find it possible to lay any restrictions on the scope and content of 
Paramountey and recognised no limits to it. In view of this autho- 
ritative statement, there is now no doubt as to what the position of 
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the States ill fact is, though the strictly legal aspects may still provide 
material for controversy.* 

•; ^ 

sovERmaN?"^^^ been shown above that while some have ' 

claimed that the States are sovereign” states sub- 
ject in their relations with the British to rnles of International Law, 
others regard them as entirely subordinate to the British and dis- 
tinguished from British India only on grounds of expediency and 
historical accident The latter view appears to be inore tenable as 
it is in conformity with facts. If by a ‘sovereign’ state we mean a 
State which is not in any waiy subordinate to another State on Power 
and is thus wholly or completely independent, the States are obvi- 
ously not sovereign, for in the regulation of their defence, external 
aif airs,, and relations inter se, they are entirely in the hands of the 
Crown. They cannot negotiate with foreign powers and have no 
authority to declare war or conclude peace. They cannot cede, sell, 
exchange or part with their territories to other States without the 
approval of the paramount power, nor without that approval can they 
settle inter-statal disputes. But even if we distinguish as Sir Henry 
Mainet has done between Independence and Sovereignty and dis- 
regard the Austrian concept of sovereignty being indivisible, it is 
difficult to regard the States as “sovereign.” 


INTERFERENCE 
IN INTERNAL 
ADMINISTRATION. 


For, even in matters of internal administration, 
the States are not free from intervention by the 
Paramount Power. It is true that in the large 


majority of the States, the administration is normally carried on in 
accordance with the wishes of the Rulers. Many of them exercise 
'almost sovereign powers. “These States enact their own laws. They 
exercise plenary civil and criminal jurisdiction over persons and 
things in their territories. The decisions of the highest tribunals of 
the State are final ; and no appeals lie against their decision to any 
Court beyond tbeir territories. They impose taxes to finance their 
administrations. The maritime States impose customs on specified 
classes of goods entering and leaving their ports. Fifteen of tbe 
Indian States maintain their own postal systems. About twenty 
States mint coins. But in no state is this “internal sovereignty” 
complete. “The British Government has in virtue of its position 
as paramount power claimed and exercised the right to settle 
successions, constitute regencies, to make arrangements for the 


* Sir P. S. Sivaswamy Aiyar describes the status of the Indian States thus : — 

“The precise category to be assigned to the Indian States in international law is to the academic 
lawyer as fascinating as it is baffling. The fact is that for various purposes including the administration 
of justice, the Indian States are treated as foreign territory beyond the jurisdiction of British Indian 
Courts. They are in other respect subject to the suzerainty of the British Government with all its 
practical implications and corollaries- The body of law applicable to them can at best be spoken 
of only as quasi-intemational law. ’’—Quoted by K. R. R. Sastry, Indian States, p. 67. 

t Report of the Indian States Committee, 1929, p. 27. 

J Ramaswamy, Op. Cit., p. 78. 
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education and training of minor ruling Princes, to intervene in case 
of gross misrule, even to depose Ruling .Princes^ in extreme eases and 
to settle various disputes that may arise as between the States inter 
se or as between the States and the British Indian provinces or the 
Central Government. ’’f The Political Department of the Govern- 
ment of India exercises through its local officer, known as the 
Resident or Political Agent, day to day influence on the internal 
administration of the States. ^‘All those who have direct experience 
of Indian States know that the whisper of the Residency is the 
thunder of the State, and that there is no matter in which the 
Resident does not feel qualified to give advice.’’ Besides, by nomi- 
nating Dewans and lending the services of its own officers to the 
States, by requiring previous sanction to important legislative 
measures and by entertaining petitions from State subjects, the 
Government of India has reduced the status of the States to mere 
‘^feudatories.” In the words of the Rt. Hon. Srinivasa Sastri, 
“secrecy, secret dispatches, mysterious communications, orders and 
regulations which nobody can understand, which vary from State 
to State or from moment to moment in each State, these form the 
pabulum of the whole hierarchy of officers.”! The position of the 
States in this respect has been repeatedly made clear beyond aU 
doubt, so that it is idle to regard the States as supreme even in their 
internal admmisti'ation.§ 

SY^EM Subject to the control exercised by the Paramount 

GOVERNMENT, Power, the system of internal government of the 

States is determined entirely by the respective 
Rulers who generally carry on the administration on the lines of 
their predecessors. The present position in the different States varies 
considerably; there is, on the one hand, “personal government” of 
a pure and simple type prevailing in the large majority of the States, 
while some have introduced representative institutions for purposes 
of legislation and for the exercise of a share of control over the 
Executive. In some States, the Rulers have themselves taken the 
initiative in the introduction . of constitutional reforms ; in othei's, 
the . example of constitutional development in British India has 
inspired agitation for the grant of res]3onsible government. Though 
several States have attained high standards of administrative 
efficiency and in certain spheres, e.g., education, industries and 
social reform, a few of them have stolen a march over British India, 

* Attention may be drawn to the cases of the trial and deposition of the Gaekwar of Baroda. the 
execution of the Yuvraj of Manipur, abdication of the Holkar of Indore, the deprivation of the Gaddi 

of the Ruler of Nabha and the recent abdication of the Maharaja of Alwar ” K. K. Bhattacharya, 

The Indian Constitution, p. 33, 

t Ramaswamy, Op. Cit., p. 78. 

t Quoted by K. R. B. Sastry Indian States, p. 150. 

§ The British Government also exercise extra-territorial jurisdiction in the States with regard to 
Cantonments, Civil Stations, Railway belts, premises occupied by Residents or Political Agents and 
also over European subjects with respect to offences committed by them in any Indian State territory. 
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altogetlier tile States are yet far behind in the matter of eoiistitu- 
tioual jirogress in general and of independence of judiciary and the 
guarantee of civil liberties in particular. ''To sum up; under the 
stress of popular pressure, Bulers in some of the States have intro- 
duced adininistrative and constitutional reforms. But with the 
exception of Aundh, the States still lag far behind British India. 
In some respects, Mysore is still in the vanguard; in others Cochin, 
Rajkot and Sangli have marched ahead of her. The}^ have passed 
beyond the pre-Montford stage. Baroda and Gwalior are on the 
border but the other States are still in the pre-Moiitf ord stage. ^ 'f 
While the lack of constitutional development is due, in general, to 
the conservatism of the Princes, Sir C. P. Ramaswami Aiyar is 
reported to have remarked that "legally, it is not possible without 
the active concurrence of the British Government for the Ruler to 
divest himself of his undivided authority.’’ And it appears that 
statements in the House of Commons and verbal exhortations by the 
Viceroy do not amount to such "active concurrence.” 


THE CHAMBER 
OF PRINCES. 


The Chamber of Princess is a representative body 
of the Rulers of the Indian States and was first 


established by Royal Proclamation in 1921. Its inauguration marks 
a departure from the earlier British policy of discouraging joint 
action and joint eonsnltation between the Indian States. The main 
idea behind the institution of this body is to secure the expression 
of the collective opinion of the Princes and to provide opportunities 
for counsel and consultation in matters of common concern to India 
as a whole. The Chamber consists of 120 members of ■whom 108 
are representatives of States who have right of individual admission 
and the remaining 12 are elected by 127 minor States by a sj’^stem 
of group voting.J The Chamber elects its own Chancellor and Pro- 
Chaneeilor and has a Standing Committee of seven members. The 
Vieeroj^ acts as the Ex-officio President of the Chamber, 


The Chamber meets once a year and discusses questions affecting 
Indian States. It is, however, a purely "deliberative, consultative 
and advisory, but not an executive body.”l Its resolutions, if any, 
are purely recommendatory. It is expressly forbidden by its consti- 
tution from discussing "Treaties and internal- affairs of individual 

* THe amazing backwardness of some of the States is brought out by the following remarks of 
Sir Albion Banerjee, a former Minister of Kashmir State : — 

“Jammu and Kashmir was labouring under many disadvantages with a very large Mohammedan 
population, absolutely illiterate and poor. They were governed almost like dumb driven cattle. 
There was no touch between the government and the people, no means open to them to represent their 
grievances and the administrative machinery itself required overhauling from top to bottom to bring 
it up to the modern conditions of efficiency. It had at present little or no svmpathy with people’s 

wants and grievances There was hardly any public opinion in the State. " As regards the Press, 

It was practically non-existent.’^ (In an interview on 15th March, 1929, quoted by G. N. Singh, 
Indian States and British India, p. 82). 

tq. N. Singh “ Constitutional Reforms in Indian States” The Indian Journal of Political Science, 
July 1941. 

t The xemaining 327 States are entirely unrepresented. 

§ Simon Commission Report, Vol, I, p, 90. 
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States, rights and interests, dignities and powers, prraleges. and 
prerogatives of iiidividnal Princes and Chiefs, their States and the 
members of their families and the actions of individual Bnlers.'^ 
Its establishment also leaves unimpaired the individual relations 
between any Indian State and the Crown. It is thus a body of very 
1 iiiii ted eonstitiitionar significance and is important mainly for pro- 
viding a regular opportunity for exchange of views among the 
Princes themselves and between the Princes and the Paramount 
Power. Its authority is further weakened by the fact that several 
important States like Hyderabad, Mysore, Kashmir and Travancore, 
have either not joined or withdrawn from the Chamber. 


6. The Inaugiiraiion of Federation 

™Axj(^ATio^, The inauguration of the All-India Federation is 
to be made by the issue of a Proclamation by His 
Majesty. Such a Proclamation will be issued if an address in that 
behalf is presented to His Majesty by the two houses of Parlia- 
ment and, further, if the following condition is satisfied, namely, 
that the Eulei’s of Native States representing not less than half of 
the aggregate population of the States and entitled to choose not 
less than 52 members of the Council of State, the Federal Upper 
Chamber, have acceded to the Pedei’ation. States desirous of joining 
the Federation must signify their assent by executing an Instrument 
of Accession — a document laying down the conditions under which 
the State is willing, to join the Federation and specifying the subjects 
with respect to wdiicli the State is willing to allow the Federal 
Government to interfere in the States. If the Instrument of 
Accession is accepted by His Majesty, the State becomes a member 
of the Federation and the Instrument becomes irrevocably binding 
on the Euler, his heirs and successors. The scope of federal inter- 
vention in the State agreed to in the Instrument cannot afterwards 
be curtailed though it could, with the approval of His Majesty, be 
extended. Such accession when completed is permanent and does 
not carry any right to secede.^ 


onIsntr™^^ time-limit has been prescribed for the inaugu- 

ration of the Federation; but once the Federation 
comes into being the request of a Euler that his State may be 
admitted to the Federation shall have to be transmitted to His 
Majesty through the Governor-General, and after the expiration of 
twenty years from the establishment of the Federation, the Governor- 

* Though the States have been plainly denied the right to secede, the matter is not free from legal 
doubt. In so far, however, as certain provisions in the Constitution Act, included as “savings” in 
the Second Schedule to the Act, have been declared as unalterable without the consent of the States, 
it is clear that in the event of any change in those provisions without the unanimous consent of all 
the Princes, the States would he free from their obligation to remain in the Federation. Beyond 
this eventuality, the States, it appears, have no right to secede. For a full discussion of this question 
see Dr. Bool Chand’s paper in the Indian Journal of Political Science, July 1940. 
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General shall not transmit to His Majesty any such request unless an 
address is presented to Mm by both houses of the Federal Legislature 
praying for the admission of such State. 

7, Distribution of Powers, 

There have been two main ways in ’which a rigid 
distribution of powers has been eifected in the 
ditferent federal states of the world. One is to hand over control 
over certain matters specifically defined and set out in a list to the 
Federal Government, leaving all ‘‘residuary’’ powers, i.e., powders not 
included in the list, to the provinces. Another is to assign control 
over certain subjects mentioned in a list to the Provincial Govern- 
ments and allow the Federation to exercise powers not mentioned 
in the list. In either case, the method is that of “Enumeration and 
Residuum,” the difference resting on residuary or reserve powers 
being vested either in the Provincial or in the Central Government. 
Where, as in the formation of the United States of America, the 
idea is to preserve the local identity of the States and transfer only 
certain limited powers to the Federal Government, the residuary 
powers are left with the provinces. But where, as in the case of 
Canada, the idea is to strengthen the Central Government rather 
than guard the independence of the units, residual powers are vested 
in the Federal Government. 

In the plan of the All-India Federation, as laid down in the 
Government of India Act, 1935, a method quite different from the 
two discussed above has been adopted. Moreover, the distribution of 
powers as between the Federation and the provinces differs from the 
distribution of Powers between the Federation and the Native States. 
The two have, therefore, to be studied separately. 

(A) DISTRIBUTION OP POWERS BETWEEN THE 
FEDERATION AND THE PROVINCES 

1. Legislative Powers 

LEGi^^fvE^iST. distribution of legislative powers between the 
Federation and the Provinces is contained in three 
Legislative Lists; the Federal Legislative List, the 
Provincial Legislative List and the Concurrent Legislative List. The 
Federal Legislative List contains matters of All-India importance — 
e.g., defence including naval, military and air forces j external affairs : 
currency, banking and insurance; foreign trade; maritime shipping 
and railways; posts, telegraphs, telephones, wireless and broadcast- 
ing. On these matters the Federation has the exclusive power to 
pass laws and exercise administrative control. 
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LiGiSL^lm wsT/ contains matters of 

law and order, courts, pri- 
sons and police; public health, and sanitation; agriculture, land 
revenue, industries, forests and fisheries ; education and local self- 
government; internal trade, I’oads and public works. On these sub- 
jects normally only the Provincial authorities are competent to 
legislate or exercise administrative control. 

fIrInce /n Thus, each authority has its own sphere of powers 

raovK^ciAL clearly marked out and neither of them would 

be permitted to trespass on that of the other. 
The Federation has, however, the right to intervene in matters in- 
cluded in the Provincial Legislative List under two siMcial circum- 
stances. One of them is when it appears desirable to legislatures of 
two or more provinces that certain matters included in the Pro- 
vincial Legislative List should be regulated by Act of the Federal 
I/egislature and they pass resolutions to that effect. The other 
is when the Governor-General in his discretion declares by Proclam- 
ation that a grave emergency exists whereby the security of India is 
threatened by war or internal disturbance. He can, then, authorise 
the Federal Legislature to pass laws on Provincial matters and the 
recent Amendment of the Government of India Act, 1935 carried in 
1939, authorises the officials of the Federal Government to exercise 
administrative control over provincial matters in case of war. This 
constitutes a very serious encroachment on provincial authority. 

legislaSve^list. Concurrent Legislative List contains matters 

like Laws of Crimes, Criminal Procedure, Civil 
Procedure, Wills, Succession, Marriage and 
Divorce, Transfer of Property, Trusts, Contracts, Labour Welfare, 
Factories, Inland Shipping and Navigation, etc., on which uniformity 
throughout the country may be desirable and yet local circumstances 
may permit of certain variations. In these subjects, both the Fede- 
ral and the Provincial Legislatures are competent to pass laws. In 
order, however, to avoid conflicting legislation, it has been provided 
that whenever a provincial law conflicts with a federal law, the latter 
prevails and the provincial law becomes null and void to the extent 
to which it is repugnant to the federal law. But, if such a conflicting 
provincial law having been reserved for the consideration of the 
Governor-General or His Majesty has obtained the assent of the 
Governor-General or His Majesty, it will prevail over the federal law 
in that particular province. 


RESIDUARY 

POWERS. 


Though all care has been taken to distribute every 
conceivable power among either of the three lists, 
it is possible that some new powers not foreseen by the framers of 
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the Act may assume importance in future. Siich residuary powers 
have been handed over neither to the Provincial nor to the Federal 
Legislatiire, but are to be allotted, as and when each specific case 
arises, to the Centre or to the Provinces by the Governor-General 
in his discretion. This is a unique provision not found in the con- 
stitution of any other Federation and is bound to increase the 
power and status of the Goveriior-GeneraL 

CONCLUSION. The above discussion %voiild appear to show that 
hut for the two special cireiiinstanees under which 
the Federal Legislature can legislate on provincial matters, and for 
the Conenrrent Legislative List, both of which make the line of 
division less marked than it is in other Federations, there is a fair 
amount of rigidity in the distribution of legislative powers. 

2. Administrative Poivers, 

cE^TRAinsATio^ however, noteworthy that the same degree 

of rigidity -has not been maintained in the distri- 
bution of ad^ninisirative 'po^eYB, Ordinarily; the executive authority 
of the Federation extends to matters with respect to which the 
Federal Legislature is competent to pass la^vs and the Provincial 
Executive authority extends to all matters with respect to which 
the Provincial Legislature has power to make laws, and this includes 
not only matters mentioned in the Provincial Legislative List but 
also matters included in the Concurrent List. But, in the following 
important eases, the Provincial Governments will be administratively 
subordinate to the Federal Government : 

1. - The Governor-General exercises control over the Governor 
in all matters in which the latter is required to act in his discretion 
or to exercise his individual judgment. 

2. The Governor-General may direct the Governor of a province 
to discharge as his agent functions relating to defence, external 
affairs, ecclesiastical affairs and tribal areas. 

3. The Governor-General in his discretion may issue orders to 
the Governor of a province as to the manner in which the executive 
authority of a province is to be exercised for the pui'pose of pre- 
venting any grave menace to the peace and tranquillity of India 
or any part thereof. 

4. The executive authority of every Province is to be so exer- 
cised as to secure respect for the laws of the Federal Legislature 
which apply in that Province and so as not to impede the exercise 
of Federal authority. To secure this, the Federal Government may 
issue directions to a Provincial Government (a) conferring powers 
and imposing duties with respect to Federal matters, (b) requiring 
the execution of Federal Acts relating to matters included in the ^ 
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Coiieurrent List, and (e) regarding construetioii and maintenance 
of means of commnnication which are of military importanee. 

If it appears to the Governor-General that in any Province 
effect has not been given to the directions mentioned above, he may, 
acting in his discretion, issue the necessary orders to the Governors. 

Thus the doctrine of rigid distribution of powers’’, which is 
the basic principle of federalism is only imperfectly recognised in 
the division of administrative powers between the Federation and 
the Provinces. 

o. Financial Powers 

The sources of revenue and the heads of expenditure have been 
allotted to the Federal and Provincial Governments respectively so 
as to guarantee a fair amount of independeriee to each. This distri- 
bution is discussed fully in the chapter on Federal Finance. 

(B) DISTRIBUTION OF POWERS BETWEEN TPIE 
FEDERATION AND THE FEDERATED STATES 


1. LegislaUve Powers, 


DISTRIBUTION 
AS AGREED IN 
THEUINSTRUMENT 
OF ACCESSION. 


The division of powers as between the Fedei'ation 
and the States is to be made in accordance with 
provisions of the Instrument of Accession signed by 
each State. A State desiring to accede to the 
Federation must execute an Instrument of Accession in which it is 
to set out the list of subjects which it is willing to hand over to 
federal control. Thus, there will not only be no uniformity as to 
the scope of federal intervention between the provinces on the one 
hand and the States on the other, but since each State is technically 
at liberty to set out such subjects as it likes, there may be no 
uniformity even among the States themselves. A law passed by the 
Federal Legislature may be applicable to. some States and not to 
others. This is bound to create anomalies which could be avoided 
only by ensuring a uniform surrender of powers before the Instru- 
ments of Accession are accepted by His Majesty. Assurances to 
this effect have been given by the Secretary of State for India. 

ITS RIGIDITY. divisiou of powcrs is, however, rigid, in as- 

much as no State can curtail the powers trans- 
ferred to federal control but the scope of federal intervention can, 
if the State so desires, be extended. Since this depends entirely on 
the will of the States, it does not materially affect the rigidity in 
the distribution of powers. 
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2. Adminutrative Powers 

The executive authority of the Federal Govemiaeiit in a State 
will extend only to those matters with respect to which the Instru- 
ment of Accession of that State has conferred npon the Federal 
Legislature the power to make laws; and even this may be limit^^ 
by express provisions in the Instrumentj by virtue of which it may 
be agreed to authorize State officers to administer Federal Laws in 
the state. There is, however, a general clause which requires tha^o 
the executive authority of a State is to be so exercised as not to im- 
pede or prejudice the exercise of the executive authority of the 
Federation. 


8. Stivremacy of the ConsUMiion 

CONSTITUTION. Supremacy of a written and rigid constitution 

is recognised in the All-India Federation in so far 
as the organisation of the Federation is governed by the provisions 
of the Government of India Act, 1935, which emanates from the 
British Parliament and cannot, therefore, be amended or altered by 
any legislative r or popular body in India. The only body legally 
competent to make alterations in the Indian Constitution is the 
British Parliament. Thus, the constitution is, from the point of 
view of the parties to the Federation, absolutely rigid. 

DETERMINATION. howevcr, be remarked^ that the rigidity of 

* the constitution, from the Indian point of vieir is 
so complete that it has evoked great resentment in India. A Federa- 
tion in other cases is formed by the voluntary act of certain units 
and the constitution is accordingly the result of joint agreement 
among themselves; the constitution also lays do*wn the machinery 
of a special character by which amendments may be subsequently 
made, care being taken to make it sufficiently difficult for great 
changes to be effected without general approval. The right to frame 
the constitution and to amend it thus inheres in the people of the 
Federation. India is a country whose constitution is decided upon 
by a political superior which alone is competent to alter it. 

9. The Federal Court 

S^GU^WAN third requisite of a Federation, namely, an 

rn-NTQ^^^^TTTTAxr impartial judicial tribunal, is found in the Federal 
Court provided by the Government of India Act, 
1935 and established in 1937. It is empowered to 
interpret the constitution and settle disputes of a legal character 
, arising between any two or more of* the following parties, namely, 
the Federation, the Provinces and the federated Native States. A 
full description of its composition, functions and relation to other 
Courts already establish’ed in India is given in the Chapter on 
Administration .of Justice/^ 
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FEOTRAL^^^ Executive authority of the Federation gene- 

AUTHORiTY. rally extends to all matters in British Indian pro- 

vinces and Federated States with respect to which 
the Federal Legislattfre has power to make laws for those Provinces 
or States. It further extends to the raising in British India on 
behalf of His Majesty of naval, military and air forces and to the 
governance of His Majesty’s forces belonging to the Indian estab- 
lishment and to the exercise of authority vested in His Majesty in 
relation to the tribal areas. 


1. The Governor-General and the Crown Eepresentative. 

A DISTINCTION. This authority is to be exercised on behalf of His 
Majesty by the Governor-General either directly or 
through officers subordinate to him. A distinction is drawn, for. the 
first time^ between the office of the Governor-General who is to be 
the head of the Federal Government and that of His Majesty’s 
Representative for the exercise of the functions of the Crown in its 
relations with the Indian States. This distinction is necessitated by 
the proposal to establish an All-India Federation for ‘‘even after 
the i^ederation (of British Indian provinces and the Native States) 
comes into being, the use of Royal Prerogative and Paramount 
Authority in relations with the Indian States will not be discontinued. 
Hence the need by law to emphasise the distinction between the 
two offices.”^ 


2. The Governor-General 

APPOINTMENT. Govemor-General of India is to be appointed 

by His Majesty, presumably on the advice of the British Prime 
Minister, usually for a period of five years. His Majesty’s Repre- 
sentative is to be similarly appointed and it is lawful for His 
Majesty to appoint one person to fill both these offices. In fact, 
for a long time, the two offices, though legally distinct, will continue 
to be held by the same person as otherwise the smooth working 
of the administration would be hampered. Though the Governor- 
General will be in supreme command of the Defence forces in India, 
provision is made for the appointment by His Majesty of a Com« 
mander-in-Chief of His Majesty’s Forces in India. 


*K. T. Shah, Federal Structure, p. 125. 
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The annual salary payable to the Governor-General 
ALLOWAisci^b. 1935 at Es. 250,800 and is 

charged on tlie revenues of the Federation, ie., is not subject to the 
vote of the Federal Legislatxire which is even prohibited from dis- 
cussing the same. Besides, the Governor-General is entitled to such 
allowances for expenses in respect of equipment and travelling upon 
appointment as may be fixed by His Majesty in Coutacii. 

EXERasB The Governor-General is to exercise his executive 

OF AUTHORITY. authority in two sharply distinguished wmys. In 
some matters he is required to dci in his discretion^ 
i.e., without consultation with his Ministers who have no constitut- 
tional right to tender advice to him on those matters; in all other 
matters he is to act on the advice of his Council of Ministers except 
in cases where he is required to exercise Ms individual judgment^ i.e., 
in such cases he is to consult the Ministers but is not necessarily 
bound by their advice. In the exercise of his powers, the Governor- 
General is to be guided by an Instrument of Instructions issued by 
His Majesty.^ The validity of anything done by the Goverhor- 
General is not, however, to be called in question on the ground that 
it was done otherwise than in accordance with any Instrument of 
Instructions, 


3. The Governor-General Acting in his Discretion 

uIIartments. The functions of the Governor-General in respect 
of four departments — ^Defence, External Affairs 
(except the relations between the Federation and any part of His 
Majesty ^s Dominions), Ecclesiastical Affairs, and Tribal Areas — and 
in respect of a number of other matters mentioned in the different 
sections of the Government of India Act, 1935, shall he exercised by 
him in his discretion. This sphere of administration may, therefore, 
be entirely closed to ministerial influence. Considering that none of 
these departments was withheld from the scope of the Governor- 
General’s Council, this reservation appears to deprive Indians of 
even the little influence they might have exercised over these matters 
up to the present. 

COUNSELLORS. jj^ to assist him in the exercise of these func- 
tions, the Governor-General may appoint Counsel- 
lors not exceeding three in number, whose salaries and conditions of 
service shall be prescribed by His Majesty in Council. They are to 
be ex-officio members of both Chambers of the Federal Legislature, 
without power to vote. The functions of these Counsellors will be 

*Tlie Secretary of State for India is to Jay before Parliament the draft of the Instrument of Instruc- 
tions and if an address in this behalf is presented to His Majesty by both Houses of Parliament, the 
Instrument will be duly issued. A copy of this draft is now available and will be made final only when 
the Federation is about to be inaugurated. 
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purely advisory and their advice will not in any way be binding upon 
* the Governor-General who will be responsible only to the Secretary 
of State and through him to the British Parliament. 

4. The Council of Ministers . 

and^salarS advise the Governor-General on 

all matters except those in which he has to act in 
his discretion, the Governor-General is to have a Council of Ministers 
not exceeding ten in number. They are to be chosen and summoned 
by the Governor-General and are to hold office during his pleasure. 
The Governor-Generars choice is, however, limited to those who are, 
or are likely to be, ;members of the Federal Legislature ; for, it is 
provided that a Minister who for any period of six consecutive months 
is not a member of either Chamber of the Federal Legislature shall, 
at the expiration of that period, cease to be a Minister. The salaries 
of the Ministers are to be fixed by an Act of the Federal Legisature, 
but the salary of a Minister cannot be varied during his term of 
office — ‘ ^ a device intended to secure that the Government may not be 
forced to do without Ministers through refusal to vote adequate 
salaries.’'^' 


s^^T?oN^ making appointments to the Council of Minis- 

ters the Governor-General would be required by the 
Instrument of Instructions, only a draft of which is as yet avaiL 
able, to ‘^use his best: endeavours to select his Ministers in the fol- 
lowing manner, that is to say, in consultation with the 'person who, 
in his judgment, is most likely to command a stable majority in the 
legislature, to appoint those persons (including so far as practicable 
representatives of the Federated States and members of important 
communities) who will best be in a position collectively to command 
the confidence of the legislature. But in so acting, he shall bear 
constantly in mind the need for fostering a sense of joint respon- 
sibility among his Ministers.^' (Italics mine.) 


Though there is no direct legal provision for the 
responsibility of the Ministers to the legislature, the 
Instrument of Instructions requires the Governor-General to secure 
that in practice. It is, however, difficult to see how the Governor- 
General can succeed in reconciling the Joint Responsibility of the 
Ministers to the legislature with representation of Federated States 
and important minorities so as to secure the formation of a homo- 
geneous Cabinet, capable of working in team-spirit, and progressive 
in its outlook. This difficulty is all the greater when we bear in 
mind the composition of the legislature with its indirect election and 
communal representation of seats assigned to British India and 


*A. B. Keith, A Constitutional History of India, p. 834, 



86 


HOW INDIA IS GOYERNED 


Bominatioii of States’ representatives. Besides, tlie experience of 
other federations has shown the necessity of forniing^ a Cabinet ^ 
which may command the confidence of the different federal units 
by giving adequate representation to each. The development of 
provincial feeling in India may be depended upon to introduce this 
additional difficulty of ^^territorial representation.’’ A Cabinet which 
satisfies that in addition to the inclusion of representatives of im- 
portant communities and States may well be strange and for- 
tuitous Noah’s Ark.” All these reasons give cause for fear that 
it may only assist the Governor-General to rally all conservative forces 
in the country and build up a colourless or reactionary Ministry, 
composed of incongruous and heterogeneous elements, thereby negativ- 
ing the ‘‘Joint Eesponsibility” of the Ministry to the legislature. 
The task is more complicated than it is in the provinces where 
there are no nominees of the States’ Rulers and there is no ques- 
tion of including States’ representatives in the Cabinet. Moreover, 
Minorities which may not take serious notice of inadequate repre- 
sentation in some Provincial Ministries, as they may have a prepon- 
derant voice in others, will demand ‘due’ consideration at the 
Centre. 


5. Functions and Powers of the Council of Ministers 


functions of the Ministers extend to offering 
advice on all matters except those in which the 
Governor-General is required to act in his disci^etion. The Ministers 
do not legally form part of the “government”; all executive authority 
is formally vested in the Governor-General and hence all executive 
action is expressed to be taken in his name. 

Governor-General is to allocate work and dis- 
tribute portfolios among the Ministers, keeping 
reserved to himself the departments of Defence, External Affairs, 
Ecclesiastical Affairs, and Tribal Areas’. The Governor-General in 
his discretion may preside at the meetings of the Council of Minis- 
ters and make rules for the more convenient transaction of business 
of the Government. 


Auvi^w^N Governor-General is normally to act on the 

BINDING. advice of his Ministers but in several cases the 

Act of 1935 requires him to exercise his individual 
jud^ent. The most important of these are his Special Responsi- 
bilities with which he has been charged. 

6. Special BesponsibiUties of the Governor-General 

In the exercise of his fxmctions, the Governor-General has the 
following Special Responsibilities:— 
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(a) the prevention of any grave menace to the peace or tran- 
quillity of India or any part thereof; 

(b) the safeguarding of the financial stability and credit of the 
Federal Government; 

(c) the safeguarding of the legitimate interests of minorities; 

(d) the securing of legal and equitable rights and the safe- 
guarding of the legitimate interests of membei’S of the public services; 

(e) the prevention of discrimination, by executive action, 
against British subjects domiciled in the United Kingdom and com- 
panies incorporated in that country ; 

(f) the prevention cjf executive action which would subject 
goods of United Kingdom or Burmese origin imported into India to 
discriminatory or penal treatment; 

(g) the p3|Otection of the rights of any Indian State and the 
rights and dignity of the Ruler thereof; and 

(h) the securing of • the due discharge of his functions with 
respect to which he is required to act in his discretion or exercise 
his individual judgment. 

The Special Responsibilities of the Governoi"- 
General, it will be noticed, do not relate to any 
particular department, but cover the whole field 
of administration and cut across its entire fabric. Besides, the word- 
ing is so general and sweetly vague that there is hardly any con- 
ceivable question of administration which may not, by a slight 
stretch or twist, be shown to affect one of the Special Responsibilities 
of the Governor-General. Such words as ^ peace and tranquillity of 
India ^financial stability ^ ‘legitimate interests’, and ‘discrimination’ 
can be interpreted in various ways and it is entirely left to the 
Governor-General to put any meaning on them and declare that one 
of his Special Responsibilities is affected. The scope of each of these 
Special Responsibilities is indicated in a general way in the Instru- 
ment of Instructions to the Governor-General, but the latter is given 
full freedom, subject to those Instructions, to interpret his Special 
Responsibilities. 

THEIR PURPOSE. Tcason why the Governor-General has been 

charged with these Special Responsibilities is not 
far to seek. The new constitution is based on the principle that 
complete respoinsibility and power cannot yet be transferred to 
Indians and there is an imperative necessity of over-riding powers 
being vested in the representatives of Hjs Majesty, who may prevent 
undesirable developments and “hold the scales evenly between con- 



88 


HOW INDIA IS GOVERIJED 


flieting interests and to protect those who have neither the influence 
nor the ability to protect themselves.”* 

BEEx™asEB"^ working of the provincial part of the consti- 

tution has, however, shown that prudence and 
circmnspeetion on the part of the Governor-General and his Ministers 
may lead to the development of a healthy nnderstandiiig by which 
the exercise of these reserve powers may not be found necessary in 
normal times. They may be allowed to rust by sheer disuse. But 
while this optimism may be justified by the experience of provincial 
administration, there is nothing to show that the framers of the 
Act contemplated such a development. The Joint Parliamentary 
Committee definitely declared that ^Hhe safeguards we contemplate 
have nothing in common with those mere paper cleelarations which, 
have been sometimes inserted in constitutional documents, and are 
dependent for their validity on the goodwill or the timidity of those 
to whom the real substance of power has been transferred. They 
represent, on the contrary, a retention of powder as substantial, and 
as fully endorsed by the law, as that vested by the Constitution of 
the United States in the President as Commander-in-Chief of the 
Army — hut more extensive both in respect of their scope and in 
respect of circumstances in wdiich they can be brought into play.^f 

CONCLUSION. There is thus nothing to prevent the Governor- 
General from exercising these powers as fu.Uy and 
freely as he may choose ; the Joint Parliamentary Committee strangely 
enough regard these not only as not inconsistent with responsible 
government but as a necessary complement to it. The correct view 
appears to he that of Dr. A. B. Keith who says: ‘^Too narrowly 
interpreted, the (special) responsibilities might destroy the possibility 
of (ministerial) responsibility/ 

7. Financial Adviser to the Governor-General 

APPOINTMENT. Govemor-General may in his discretion 

appoint a Financial Adviser to assist him in the 
discharge of his Special Eesponsibiiity for safeguarding the financial 
stability and credit of the Federal Government and also to give 
advice to the Federal Government upon any financial matters with 
respect to which he may be consulted. In making such appointment 
other than the first, the Govemor-General shall consult his Ministers 
as to the person to be selected. The Financial adviser is to hold 
ofSce during the pleasure of the Governor-General and his salary, 
allowances, conditions of service, etc., are to be decided by the 
Governor-General in his discretion. 

i.:p. '0. Be|>drt,' P'.;! 14.;' ' 
t P. C. Keport, p. 12. » 

$ Keith, A Constitutional History of India, p. S34. 
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officer, wholly responsible to the Governor- 
General and not subject to any parliamentary or 
ministerial control, may well be a cause of friction between the 
Council of Ministers, one of whose members will hold the Finance 
l^ortfolio, and the Goyernor-General who has a Special Eesponsibility 
for safeguarding the financial stability and credit of the Federal 
Government. 

8. Advocate-General for the Federation 

Governor-General, exercising his individual 
j%idgment^ is to appoint a person, being qualified to 
be appointed a judge erf the Federal Court, to be Advocate-General.^ 
He holds office during the pleasure of the Governor-General and is 
entitled to such remuneration as the Governor-General may, in his 
individual judgment, determine. It will be the duty of the Advocate- 
General to give advice to the Federal Government upon such legal 
matters and to perform such other duties of a legal character as may 
be referred or assigned to him by the Governor-General. 

The Advocate-General has the right to speak in, and otherwise 
take part in the proceedings of, both Chambers of the Federal Legis- 
lature but is not entitled to vote. Though the Federation has not 
been introduced the appointment of the Advocate-General has been 
necessitated by the introduction of the new Constitution in the 
Provinces. 

9. The Federal Railway A^ithority, 

es^blisSent. important part of the executive authority of 

the Federation, namely, the administration of rail- 
ways is vested by the Constitution in a separate statutory body 
known as the Federal Railway Authority. It was considered essen- 
tial by His Majesty’s Government that while the Federal Govern- 
ment and Legislature should exercise a general control over railway 
policy, ‘‘the actual control of the administration of railways should 
be placed in the hands of the Statutory Railway Authority, so com- 
posed and with such powers as to ensure that it is in a position to 
perform its functions upon 'business principles without being subject 
to political interference / (Italics mine.) 

ITS COMPOSITION, Authority is to consist of seven persons at 

least three of whom are to be appointed by the 
Governor-General in his discretion and the remaining on the advice 
of his Council of Ministers. Only those who have had experience 
in commerce, industry, agriculture, finance or administration are 

* For qualifications of a judge of the Federal Coqrt see Chapter XIII. 
t J. P. C. Report, Vol. I, p. 230. 
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eligible for membersMp and those who have witiiiii tlie twelve montlis 
last preceding been members of the Federal or Provincial Legislature 
or servants of the Crown in India or Railway Officials in India are 
disqualified for appointment. Except during the first few years, the 
term of appointment of the members shall be five years and they are 
eligible for re-appointment for a further term not exceeding five 
years. The'’ Governor-General exercising his individual judgment, 
may terminate the appointment of any member. Each member 
receives such salary and allowances as may be determined by the 
Governor-General exercising his individual judgment, provided that 
the emoluments of a member cannot he reduced during Ms term of 
office. The President of the Authority is to be appointed from among 
the members by the Governor-General in his discretion. 

There is to be at the head of the executive staff of 
the Authority a Chief Railway Commissioner 
appointed by the Governor-General exercising his individual 
judgment, after consultation with the Authority. The Chief Railway 
Commissioner is to be assisted by a Financial Commissioner (appointed 
by the Governor-General) and such additional commissioners as the 
Authority on the recommendation of the Chief Commissioner may 
appoint. The Chief Railway Commissioner and the Financial Com- 
missioner have the right to attend any meeting of the Authority and 
the Financial Commissioner has the right to refer any matter which 
relates to finance to the Authority. The Chief Railway Commissioner 
cannot be removed from office except by the Authority and with 
the approval of the Governor-General exercising his individual 
judgment, and the Financial Commissioner can be removed only by 
the Governor-General, exercising his individual judgment. 

ITS FUNCTIONS. fuiictions of the Authority relate to the regu- 

lation, construction, maintenance and operation of 
railways. In discharging its functions, the Authority is required to 
act on business principles, due regard being had to the interests of 
agriculture, industry, commerce and the general public. It is to be 
the duty of the Authority and of every Federated State so to exer- 
cise their powers in relation to the railways with which they are 
respectively concerned as to afford all reasonable facilities and as 
to secure that there may not be any unfair discrimination or un- 
economic competition between different railway systems. Any com- 
plaint in such matters is to be referred to the Railway TribunaT^ 
from whose decision an appeal lies to the Federal Court but no 
further. In order to give advice to the Authority in connection with 

* The Railway Tribunal is to consist of a President (being a judge of the Federal Court, appointed 
by the Governor-General in his discretion after consultation with the Chief Justice of India) and two 
other persons to be selected to act in each case by the Governor-General in his discretion from a panel 
of eight persons appointed by him in his discretion, being persons with railway, administrative or 
business experience. 


THE FEDERAL EXECUTIVE 


91 


any dispute between the pnblie, a railway and the Authority as to 
rates or traffic facilities, provision is made for the appointment by 
the Governor-General of a Railway Rates Committee. No Bill or 
amendment affecting rates or fares to be charged on any railway 
can be introduced in the Federal Legislature except on the recom- 
mendation of the Governor-General. 


federS. following specified matters, the Authority is 

GOVERNMENT. made subject to the control of the Federal Gov- 
ernment. Firstly, in the discharge of its functions, the Authority is 
to be guided by such instructions on questions of policy as may be 
given to it by the Federal Government. Secondly, the Authority 
is to transmit to the Federal Government all such information with 
respect to their business as the Governor-General may require to be 
so transmitted, specially information regarding matters which are 
. likely to affect his Special Responsibilities. Thirdly, the Federal 
Government may directly through its own officers perform certain 
functions for securing the safety of the travelling public and the 
railway workers, including the holding of inquiries into the causes 
of accidents. Fourthly, the Federal Legislature may, with the 
previous sanction of the Governor-General in his discretion, modify 
the rules relating to the appointment, qualifications and conditions 
of service of members of the Authority. 


The Governor-General may issue to the Authority such direc- 
tions as he may deem necessary as regards any matters which appear 
to him to involve any of his Speciah Responsibilities, or as regards 
wffiich he is required to act in his discretion or to exercise his 
individual judgment, and the Authority shall give effect to any 
directions so issued to them. 


auihobito.'*'™ Authority is to maintain a “Railway Fund’^ 

into which all its receipts are to be paid, and from 
which all its expenditure is to be defrayed. Any surplus on revenue 
account of the Authority is to be apportioned between the Federation 
and the Authority in accordance with a scheme to be prepared, and 
from time to time reviewed by the Federal Government ; the accounts 
of the Authority are to be audited and certified by the Auditor- 
General of India. 

CRITICISM. establishment of the, Federal Railway Autho- 

rity on a statutory basis, wi^ its composition 
influenced by the Governor-General and its relation with the Federal 
Government strictly defined, will deprive the Council of Ministers 
of control over an important branch of administration. The pro- 
vision errs on the side of caution and while intended to secure 
the raanagement of railways on ^:^busmess principles,’’ may prove to 
be an impediment in the effective utilisation of the railways for the 
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economic re-eoBstructioii of the country. The powers given to the 
GoYernor-Greneral to issue directions to the Authority are capable 
of negativing any possible control of the Authority by the Council 
of Ministers. 


10. Conchision 


the^ceotkI. Federal Executive authority will 

be exercised in two different ways— the Reserved 
Departments to be administered by the Governor-Greneral in his 
discretion and the Non-Reserved or Transferred departments to be 
normally administered by the Governor-General on the adidce of 
his Council of Ministers. This essentially dual or dyarcMcal control 
will be the distinguishing feature of the proposed Federal Executive. 
The Instrument of Instructions would, however, enjoin the Governor- 
General to encourage the practice of joint consultation between 
himself, his Counsellors and his Ministers and thereby invite the 
collaboration of the Federal Ministry to the widest extent compatible 
with the preservation of his own responsibility.’’ Further, in 
matters of defence, the views of the Ministers are to be ascertained 
and the Finance Minister is to be consulted before estimates of 
proposed expenditure on defence are settled and laid before the 
Federal Legislature. 


ITS PRACTICAL 
DANGERS. 


It is, however, difficult to see how the two essen- 
tially different halves of the administration — ^the 


one increasingly responsible to the legislature and through it to the 
people and the other consisting of the Governor-General responsible 
to His Majesty through the Secretary of State — could co-operate at 
all. The experiment of Dyarchy in the provinces clearly demonstrated 
the futility of such expectations, and jf in some- provinces the two 
halves worked smoothly it was because the Ministers in charge of 
the Transferred Departments relied for support on the official Hoc in 
the legislature and, therefore, came to he looked upon as little better 
than Executive Councillors in charge of the reserved departments. 
Thus it was by sacrificing the principle of Ministerial responsibility 
to the legislature that the Executive functioned harmoniously at all.^ 
There is no reason to believe that the same difficulties will not 
reappear in the Federation. ‘^Divided Responsibility means blurred 
responsibility. ” The Simon Commission expressed themselves very 
frankly by admitting that: It would indeed be an astonishing 
result if, at a time when Dyarchy is abandoned in the provinces, the 


* mut dyarchy failed to achieve its object, except to a limited extent. The evidence to prove 
this is that ministers generally did not consider the confidence’of an elected majority in the legislature 
necessary for their continuation in office., ....In spite of the defeat of ministers year after year they 
continu^ in office. In the United Provinces, during three out of the seven years form 1920-1927, 
the ministers could not have continued in office without the support of the official block. The same 
story is generally true of the state of things in Madras, Bihar and Orissa and Bengal,” A. Appadorai. 
“Dyarchy in Practice” pp. 367-368. . 
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introdiietion^ of a similar principle were to be recommended at the 
Centre. The ultimate creation of responsible government at the 
Centre cannot be reached by constructing a Central Executive^ one 
part of which is not responsible for the other. We regard such a 
plan as not only unworhahle hut as no real advance in the direction 
of developing central responsibility at (Italics mine.) 

CONCLUSION. honest admission, it would 

not be unfair to conclude that the Federal Exe- 
ciith^e would either not function smoothly or would do so by being 
completely irresponsible, to the legislature; and in either case no 
real progress towards the attainment of Responsible Government 
could be expected. In these circumstances, the Governor-General 
may well become the real and effective, and not merely a coiistitu- 
lional, head of the Federal Government. 


* Simon Commission Report, Vol. 11, p. 137. 


CHAPTER VI 


THE FEDERAL LEGISLATURE 

The Federal Legislature will consist of His Majesty, represented 
by the Governor-General, and two Chambers to be known as the 
Council of State and the House of Assembly or Federal Assembly. 
Thus the existing bicameral form of the legislature %vill be continued. 

I COMPOSITION OP THE FEDERAL LEGISLATURE 
1. Numher of Seats and their DistribtiUon 

AS^BLyf^ Federal Assembly, or the Lower House, is to 

consist of a maximum number of 375 members out 
of whom 250 will be representatives of British India and not more 
than 125 will be the representatives of federated Native States. 
Thus, the Native States have been assigned one-third of the total 
number of seats though their population is only about one-fourth of 
the total Indian population. However, the actual number of seats 
taken up by the States will depend upon how many of them agree to 
accede to the Federation. 

Out of 250 seats assigned to British India, four are non-provin- 
cial seats, i.e., seats not assigned to any particular province ; three of 
these are to be filled by representatives of commerce and industry 
and one by a representative of labour. The remaining 246 seats are 
distributed as follows among the different provinces. 


Madras 

.. 37 

N.-W. F. P. 

.. 5 

Bombay 

.. 30 

Orissa 

. . 5 

Bengal 

.. 37 

Sind 

.. 5 

United Provinces 

.. 37 

British Baluchistan 

.. 1 

Punjab 

.. 30 

Delhi 

2 

Bihar 

.. 30 

Ajmer-Merwara 

.. 1 

C.P. &} Berar 

.. 15 

Coorg 

.. 1 

Assam 

.. 10 

Total 

.. 246 


The distribution of 125 seats among the different States is also 
laid down by the Government of India Act, 1935, the more populous 
and important among them getting a larger number of seats. For 
example, Hyderabad Deccan is entitled to 16, Mysore gets 7, Tra- 
vaneore 5, Gwalior 4, Kashmir 4 and Baroda 3. The smaller States 
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get less representation and those that are too small to have even 
one representative are grouped together to send representatives by 
rotation. 

The Council of State, or the Upper House, is to 

consist of a maximum number of 260 members of 
whom 156 will be representatives of British India and not more than 
104: will represent the federated States. The States are thus given 
forty per cent, of the total number of seats as compared to one-third 
in the Assembly. The actual number of seats filled up by them will, 
as in the case of the Assembly, depend upon the number of States 
joining the Federation. 

Out of 156 seats assigned to British India, ten are assigned on 
a non-provincial basis, as follows:— Europeans 7, Anglo-Indians 1 
and Indian Christians 2. Six other seats are to be filled by persons 
nominated by the Governor-General in his discretion. This power 
has been given to him ^‘to redress inequalities of representation 
which may have resulted from election,’’ bearing in mind the 
necessity of securing representation of the Scheduled Castes and 
women. The remaining; 140 seats are distributed among the different 
provinces as follows:— ‘ 


Madras 

.. 20 

N.-W. F. P. 

.. 5 

Bombay 

. . 16 

Orissa 

■■ ... 5 

Bengal 

.. 20 

Sind 

.. 5 

U. P. 

.. 20 

British Baluchistan 

.. 1 

Punjab 

.. 16 

Delhi 

.. 1 

Bihar 

.. 16 

Ajmer-Merwara 

.. 1 

C.P. & Berar 

.. 8 

Coorg 

.. 1 

Assam 

.. 5 




Total .. 140 


The distribution of 104 seats among the States is prescribed by 
the Act. The following are the seats assigned to the more important 
States; — Hyderabad Deccan 5, Mysore 3, Kashmir 3, Gwalior 3, 
Baroda 3 and Travaneore 2. 


2. B^strihution of Seats among Communities and Interests - 

assigning seats to different provinces, both in the 
Assembly and the Council of State, reservations 
have been made for different communities and interests. For example, 
of the total number of thirty seats assigned to Bombay Province in 
the Federal Assembly, 6 are reserved for Mohammedans, 1 
each for Anglo-Indians, Europeans and Indian Christians, 3 for 
Commerce and Industry, 1 for Landholders, 2 for Labour and 2 for 
women, thus leaving • only 13 seats for the General Constituency 
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wliicli includes Hindus, Parsis, SiMis, Jaiiis, etc. ; again out of these 
IS, 2 are reserved for representatives of the Selieduled Castes. These 
reservations are made on the ground of safeguarding the position of 
minorities and certain special interests which require protection. 
Though the assignment of seats on a eommunal basis so as to guarantee 
some seats to minorities, may not appear to be an ideal arrangement, 
it is, at present, absolutely necessary. It is however remarkable that 
even in those provinces like the Punjab, Bengal, Sind and Nopth- 
West Frontier where the Mahommedans are not a minority cbm- 
munity, seats have been reserved for them! The tables given on 
pages 97-98 set out the distribution of seats among the different 
communities and interests in the Federal Assembly and the Council 
of State. 


3. The Method of Representation 

PHnllNTATivES The representatives of the federated States are to 
nominated by the Rulers of the States, the 
people of the States having no legal voice in their 
selection. There is no restriction of any kind imposed on the choice 
made by the rulers; there is no provision made even for consultation 
with the people, before such representatives are nominated. 

Tn^^oF^ouEF representatives of the Chief Commissioners^ 

provinces are to be returned in a manner * which 
may be prescribed, i except in the ease of Coorg 
where the seat assigned in the Federal Assembly to that province 
is to be filled by a person elected by the members of the Legislative 
Council of that province.^^^^^^^^^^ ^ 

Tw^^oF^^^' seats assigned to Governors’ provinces are to 

GOVBmj^s* be filled by election, there being no nominations, 
except with regard to six seats in the Council of 
State. But, while the elections to the Council of State will be direct, 
the members -of the Federal Assembly will he indirectly elected. 
Indirect Election simply means ^‘Election by the Elected.” Thus, 
while the members of the Coupcil of State will be returned directly 
by the voters in the different constituencies those of the Federal 
Assembly, will be elected by the members of the Provincial Assem- 
blies, who are themselves elected by the voters. 


COMMUNAL 

ELECTORATES. 


Moreover, the elections to both Chambers will be 
on the basis of communal electorates. Thus, the 


Mahommedan or Sikh seats assigned to a province in the Council 


of State will be filled by election in which only the Mahommedan 
or Sikh voters of that province, as the case may he, can exercise 
the right of vote; and Mahommedan or Sikh seats assigned to a 
province in the Federal Assembly will be filled by election in which 
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only the Mahommedan or SiMi memlbers of the Legislative Assembly 
of that province can take part. 

OF schIdu^^^^® case of the representatives of the Scheduled 

CASTES. Castes, the method of separate electorates, thoug'h 

originally conceded by the Communal Award^^' was modified in 
accordance with the provisions of the Poona Pact, and the method 
finally adopted is a via media between separate and joint elec- 
torates. There are to be two elections— one primary and the other 
secondary. At the primary election only those members of the 
f^chediiled Castes who were successful candidates in the Primary 
Election to the Legislative Assembly of the province shall exercise 
the right of vote and elect four candidates for every seat to be 
filled.f At the secondary or final election, only these four woulcL^ 
be entitled to stand for election but the right to vote will be exer- 
cised by all the members of the Legislative Assembly who oceupj^ 
the General seats. 


colSges^or small number of seats in the pro- 

SMALL GROtjps. viiicial legislatures assigned to women, Anglo- 
Indians, Europeans and Indian Christians, the representatives of 
these classes in the Federal Assembly are to be elected not by the 
members of each Provincial Legislative Assembly belonging to that 
class hut, hy electoral colleges consisting of the members of all Pro- 
vincial Legislative Assemblies belonging to that class. Thus, a seat 
assigned to women of a province is to be filled by an electoral college 
consisting of all women members of provincial Legislative Assemblies. 

4. Tenure ^ 


THE FEDERAL 
ASSEMBLY. 


The term of the Federal Assembly is to be five 
years as compared to three which was the period 
prescribed for the Central Legislative Assembly by the Act of 1919. 
At the expiration of that period of five years, the Assembly will be 
automatically dissolved. The Governor-General, however, has the 
power to dissolve it earlier. He can also prorogue any session of 
the Assembly; he has no,^power to extend its life beyond the period 
of five years. 

* The Communal Award was the Award given in 1932 by the late Mr. Ramsay MacDonald the 
then Prime Minister of Great Britain. During the session, of the Second Round Table Conference in 
London, some of the members representing the different communitie^of India approached the Prime 
Minister to decide the question of distribution of seats and the method of representation in the legisla- 
ture, among the different Commimities. The Award given in accordance with the request was adopted 
by the Government of India Act, 1935, and could be altered only with the mutual consent of the 
communities concerned,^ ^ 

The Communal Award recommended separate electorates for all important Communities as also 
for the Scheduled Castes. The Hindu Community disapproved of separate electorates for the Scheduled 
Castes and, accordingly, a pact was made at Poona between Mahatma Gandhi representing the caste 
Hindus and Dr. Ambedkar representing the Scheduled Castes, agreeing to a form of election which was 
a compromise between Separate and Joint Electorates. This pact is known as the Poona Pact. The 
Communal Award was modified in accordance with the provisions of the Poona Pact. 

t For method of election to the Provincial Assembly see Chapter IX. 
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Council of State is to be a permanent body 
not subject to dissolution, either at the end of any 
fixed period or by the Governor-General. Instead, one-third of the 
members are to retire every third year by rotation, tins bringing 
about a complete change in nine years.'^ The Governor-General can 
prorogue any sessions of the House. 

5. General Bemdrks 

The prominent characteristics of the composition of the proposed 
Federal Legislature may now be summed up. 

sT 4 Tus"iN^THE^ pkc^/the proposed Legislature, like all 

UPPER Federal legislatures, will be bicameral : but whereas 

cHAAiB B. other Federations, e.g., the United States of 

America, Australia and Switzerland, the federal units are given 
equality of representation in the Upper Chamber, that has not been 
possible in India. The units are of such varying size and impor- 
tance that any attempt at establishing such equality would only 
invite ridicule and make the whole scheme appear fantastic. 

rIprIIS^a- Secondly, the number of seats assigned to the 
tion^o States, particularly in the Council of State appears 

to be excessive; this has given rise to a suspicion 
that the States are being used as a lever to prop up the conservative 
elements in the country. But, this will prove to be a real grievance 
only if all the States accede to the Federation so that the maximum 
number of seats allotted to them are filled up. 

Thirdly, the extension of the tenure of the Assem- 
bly to five years is, on the whole, a retrograde step, 
as it will tend to lessen the responsibility of the legislators to their 
constituencies. The more frequent the elections, the greater is the 
opportunity given to the electorate to establish contact with its 
members ; and even allowing for administrative inconvenience of too 
frequent elections, five years’ period, would be a little too long in 
the case of India. Moreover, the Council of State has been made 
a permanent body not subject to dissolution; this is highly objec- 
tionable as it might keep the body immune from popular influences. 

RTOERsf^^^ fourthly, nominations to the Legislature by the 
Governor-General have, except for six seats in the 
Council of State, been abandoned. This is a very welcome step, but 
since the representatives of the federated States will he the nominees 
of the rulers, a new conservative element, representing not the people 

* Upon the first constitutioii of the Council of State, one-third of the members first chosen shall be 
chosen to serve for three years only, one- third for six years and one-third for nine years, thereafter in 
every third year persons shall be chosen to fill for nine years the seats then becoming vacant. Similarly^ 
of the six nominated members, upon the first constitution of the Council of State, two of the persons . 
shall be chosen to serve for three years, two for six years and two for nine years. 
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of the States but the rulers thereof, will take the place of the^ present 
members nominated by the Governor-General. The difference 
between the two may turn out to be of the celebrated order of 
Tweedledum and Tweedledee.** 

Fifthly, Communal Electorates are to continue to 

be the basis of election to the Federal Legislature. 
This will only perpetuate and strengthen communal disharmony and 
thereby prevent the formation of any 'political parties, as distin- 
guished from mere communal factions. It is well-known that Par- 
liamentary Government can never function smoothly in the absence 
of well-organised political parties. Moreover, the principle of 
Separate Electorates, far from being gradually restricted, is being 
extended to sections which have opposed itl That women should 
get separate electorates in spite of their united opposition to them, 
appears very strange. f 


lastly, indirect elections to the Federal 
Legislative Assembly will considerably diminish 
the influence of the people over the legislators. By restricting the 
electorate, they may create an atmosphere of corruption and narrow 
sectional cliques, and may further introduce provincial and local 
differences in the composition of the Federal Assembly. Besides, the 
Joint Parliamentary Committee, 1934, themselves admitted that ‘‘a 
close and intimate contact between a representative and his consti- 
tuency is of ^he essence of representative government, so that the 
former may be conscious of a genuine responsibility to those whom 
he represents, and the latter that they are able to influence 
his actions and in case of need call him to account.’’ (Italics mine.) .. 
But the Committee felt constrained, in view of certain practical con- 
siderations, to recommend the system of indirect elections as proposed 
by the Simon Commission. Direct elections would, according to 
them, be unmanageable in view of the large constituencies covering 
widely separated areas. The extension of franchise accompanying 
the introduction of the new constitution would make direct elections 
administratively difficult, and the problem would assume more 
serious proportions as the right to vote was extended further with 
the lapse of time. The difficulties involved are summed up in the 
following passage: — Where a single constituency may be more than 
twice as large in area as the whole of Wales, a candidate for election 
could not in any event commend or even present his views to the 
whole body of electors, even if the means of communication were not, 

^ * “There is no doubt that the Political Department (of the Government of India) will claim the 

right to advise the Princes in the matter of filling up these places. Should this happen, what would 
be the result? The result would be this, that the Princes’ representatives would be simply another 
name for an official block owing allegiance, not to the peoples and not even to the Princes, but to the 
Political Department of the Government of India,” — ^Dr. B. R. Ambedkar, Federation versus Freedom, 
p. 99. 

t For criticism of Communal Electorates see Chap. III. 
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as in India, difficult and often non-existent, and quite apart from 
obstacles presented by differences in language and a widespread illi- 
teracy; nor could a member after election hope to guide or inform 
opinion in liis eonstitneiicy.’’^ 

^ALTERNA- While recognising these clifficnlties, it must be said 
that there is one way in which the problem could 
be solved without surrendering the principle of direct election. This 
can be done by increasing the number of members of the Federal 
Assembly, thereby reducing the size of the constituencies. Too large 
an increase in membership would, no doubt, detract from the effi- 
ciency of the Assembly as a deliberative body, but the present pres- 
cribed number of 375 could easily be increased to about six hundred, 
considering that even the United Kingdom with less than one-eighth 
of the total population of India has 615 members in the House of 
Commons, 


CONCLUSION. ig possible that when the franchise is ultimately 

extended to all adults, the constituencies may be- 
come too large and populons to be handled conveniently, but there 
does not appear to be any intention on the part of British Parlia- 
ment to introduce such an extension in the near future, and hence, 
there is no reason for the immediate adoption of indirect elections. 

II. PROCEDURE IN THE FEDERAL LEGISLATURE 


1. Stimmons^ Meeiing and Prorogation 


GOVERNOR- 

GENERAL’S 

POWERS. 


The Governor-General may, acting in Ms discre- 
tion, summon either Chamber to meet at such 
time and place as he thinks fit. It is, however, 
obligatory on him to summon the Federal Legislature to meet at 
least once every year, so that twelve months shall not intervene 
between the last sitting in one session and the first sitting in the 
next session. The Governor-General may, acting in his discretion, 
prorogue either Chamber or dissolve the Federal Assembly; the 
Council of State, being a permanent body is not subject to dissolution. 

2. Officers of Chamlers 

SALARY^A^^' Federal Assembly will have a Speaker and, 

REMOVAL. ixi his absence, a Deputy Speaker to preside over 

its meetings. Similarly, the Council of State will 
have a President and a Deputy President. They shall all be chosen 
by the respective Chambers from among their own members. Thus, 
for the first time the Council of State will have an elected President. 


* J. P. C. Report, Vol, I, p. 109. 
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They are entitled to such salaines as may be fixed by Act o£ the 
Federal Legislature. Any of them may be removed by a resolution 
of the Chamber passed by a majority of all the then members of 
the Chamber, provided that at least fourteen days’ notice has been 
given of the intention to move the resolution. 


pRivmEG^ The Speaker, or the President, or a person acting 

as such, has no vote in the first instance but has 
a casting vote in case of equality of votes on any issue before the 
House, No officer or other member acting as such shall be subject 
to the jurisdiction of any Court in respect of the exercise by him 
of the powers of regulating procedure or conduct of business or for 
maintaining order.^ 


3. Oaih 


Members of either Chamber must, before taking their seats, 
make an oath of allegiance or a solemn affirmation of their loyalty 
to His Majesty the King-Emperor of India, his heirs and successors. 

4. Qtwpwn 

The minimum number of members required for the carrying on 
of business, in either Chamber, is fixed at one-sixth of the total num- 
ber of members of the Chamber. In the absence of this requisite 
number it is the duty of the Speaker or the President, as the case 
may be; to adjourn the Chamber or to suspend the meeting until 
there is a quorum. 

5. Disqualifications 

A person is disqualified for being chosen as a member of the 
Federal Legislature if : — 

(1) he holds office of profit under the Crown in India, other 
than an office declared by Act of the Federal Legislature not to dis- 
qualify its holder ; or 

(2) he is of unsound mind and stands so declared by a com- 
petent Court ; or 

(3) he is an undischarged insolvent; or 

(4) he has been convicted and found guilty of corrupt or illegal 
practices in elections; or 

(5) he has been convicted of any other offence and' sentenced 
to transportation or to imprisonment for not less than two years, 
unless a period of five years, or such less period as the Governor- 
General acting in his discretion may allow in any particular ease, 
has elapsed since his release; or 


* For functions and powers of these officers, see Chapter III. 
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(6) as a candidate or the agent of a candidate for a seat in 
any legislature, lie has failed to lodge a return of election expenses 
within the prescribed time, unless five years have elapsed, or the 
Governor-General acting in his discretion has removed the disquali- 
fication; or 

(7) he is serving a sentence of transportation or of imprison- 
ment for a criminal offence. 

If any of the above disqualifications is incurred hy a person 
after his election, he ceases to be the member of the Legislature. 

Two^duMBERS^ No pcrsoii can be a member of both Chambers of 
the Federal Legislature. The Governor-General, 
exercising his individual judgment, shall make rules for depriving a 
person who is chosen a member of both Chambers, of his seat in 
one Chamber or the other. 


PENALTY FOR 
SITTING WHEN 
NOT ENTITLED 


LONG ABSENCE. jf sixty days a member of either Chamber is, 
without permission of the Chamber, absent from aii 
its meetings, the Chamber may declare his seat vacant. 

If a person sits or votes as a member of either 
Chamber when he is not qualified, or is disqualified, 
for membership, he shall be liable in respect of 
each day on which he sits or votes to a penalty of five hundred rupees. 

6. Salaries and Allowances of Members ' 

Members of the Federal Legislature will be entitled to receive 
such salaries and allowances as may from time to time be determined 
by Act of the Federal Legislature. 

7. Privileges of Members 

speSl^^^ Subject to the provisions of the Government of 
India Act, 1935, and to rules and standing orders 
regulating the procedure of the Federal Legislature, the members 
shall have freedom of speech in the legislature, and will not be 
liable to any proceedings in any Court in respect of anything said 
or vote given in the Legislature or a Committee thereof. No pei'son 
is liable in respect of any publication, authorised by either Chamber 
of the legislature of any report, paper, vote or proceedings. 

RESTRICTIONS ON 
FREEDOM OF 
SPEECH. 


The following restrictions on the freedom of speech 
are laid down in the Act of 1935. 

1. No discussion shall take place in the Federal Legislature 
with respect to the conduct of any judge of the Federal Court or 
of a High Court of a Province or of a Federated State, in the 
discharge of his duties. 
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2. If the Governor-General, acting in his discretion, certifies^ 
that the discussion of a Bill or. a clause or amendment, introduced’ 
or proposed to be moved, would affect the discharge of his special 
responsibility for the prevention of any grave menace to the peace 
and tranquillity of India or any part thereof, he can direct that no 
proceedings shall be taken in relation to that Bill, clause or amend- 
ment, as the ease may be. 

The other restrictions are such as may be contained in the rules 
of proeedure of the Chambers. 

S. Rules of Procedure - 


Each Chamber is to make rules for regulating its 
POWERS. procedure and conduct of business, but, the 

Govei^nor-General acting in his discretion, after 
consultation with the President or the Speaker, as the ease may be, 
is to make rules for the following purposes : — 


(a) for regulating the procedure in relation to any matter 
which affects the discharge of his functions with respect to which 
he is required to act in his discretion or to exercise his individual 
judgment; 


(b) for securing the timely completion of financial business; 

(e) for prohibiting the discussion of, or the asking of ques- 
tions on, any matter connected with any State, other than a matter 
with respect to which the Federal Legislature has power to make laws 
for that State; 

(d) for prohibiting, save with the consent' of the Governor- 
General in his discretion, the discussion of or the asking of questions 
on, any matters connected with:— 

(i) relations between His Majesty, or the Governor-General, and 
any foreign State or province ; or 

(ii) the tribal areas; or 

(hi) the administration of any excluded area; or 

(iv) any action taken in his discretion by the Governor-General 
in relation to the affairs of a province; or 

(v) the personal conduct of the Ruler of any Indian State or of 
a member of the ruling family thereof. 


ENGLISH 
LANGUAGE 
TO BE USED 


All proceedings in the Federal Legislature shall 
be conducted in the English language, but the rules 
of proeedure shall provide for enabling persons 
unacquainted, or not sufficiently acquainted, with the English 
language to use another language. 
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The validity of any proeeedmgs Ib the Federal Legislature shall 
not be called in question on the ground of any alleged irregularity 
of procedure. 

9. Eight of Governor-General to Address and Bend Messages 

to CJianibers " 

The Governor-General may, acting in his discretion, address 
either Chamber of the Federal Legislature or both Chambers assem- 
bled together; and may, for that purpose, require the attendance of 
members. He may also send messages to either Chamber, and a 
Chamber to whom any such message is sent shall, with all con- 
venient dispatch, consider any matter which they are required by 
the message to take into consideration. 

10. Bights of Ministers^ Cotmsellors and Advocate-General as 

Eespeots Chamiers 

Every Minister, every Counsellor and the Advocate-General 
shall have the right to speak in, and otherwise take part in the pro- 
ceedings of, either Chamber, any joint sitting or any committee 
of the legislature of which he may be named a member. They are 
entitled to vote only in that Chamber of which they are regular 
members. 

III. FUNCTIONS AND POWERS OF THE FEDERAL 
' LEGISLATURE 


The functions and powers of the proposed Federal Legislature 
are laid down in the Government of India Act, 1935. If the legis- 
lature exceeds the limits set by the Act, the Federal Court is 
competent to declare such acts as tiMra vires. The powers of the 
legislature may be classified under three headings : — Legislative 
Powers, Financial Powers, and Control of the Executive. 


(A) LEGISLATIVE POWERS 
1. Scope of Legislation 

piovuraAnol^^ accordance with the Federal pi’inciples, the scope 
LEGISLATION Federal Legislation iiiclnding the right to levy 

taxation, is set out so as to be clearly distinguished 
from the scope of Provincial (and State) legislation and taxation. 
The distribution of powers between the Federation on the one hand, 
and the provinces and federated States on the other, has been dis- 
cussed fully in Chapter IV. Here we may only note that the Federal 
Legislature will, according to that distribution, be competent to pass 
laws applicable to British India and the federated States oti matters 
mentioned below. 
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Witli regard to British India, the Federal Legis- 
lature can legislate on 

(a) all matters included in the Federal Legislative List; 

(b) on all matters included in the Concurrent Legislative List; 
the provincial legislatures are also competent to pass laws on such 
matters but in ease a Federal law conflicts with a Provincial law 
as respects a matter included in the Concurrent Legislative List, 
the Federal law prevails, and the provincial law is null and void to 
the extent to which it is repugnant to the Federal Law. But when 
a conflicting 'Provincial law, having been reserved for the significa- 
tion of His Majesty or assent of the Governor-General, receives 
such signification or assent, it prevails over the Federal law in that 
particular province; 

(c) on matters included in the Provincial Legislative List for 
the Chief Commissioners’ provinces; 

(d) on matters included in the Provincial Legislative List, for 
Governors’ provinces under two special circumstances: — 

(i) if authorised by resolutions passed by Chambers of two or 
. more provinces praying for such legislation and then subject 
to amendments in those provinces ; 

(ii) if the Governor-General so authorises the Federal Legis- 
lature by issuing a Proclamation of Emergency and then 
subject to the previous sanction of the Governor-General. 

With regard to the federated States, the scbpe 
of federal legislation is governed by the terms of 
the Instruments of Accession signed by the rulers of the different 
States. There may not, therefore, be any uniformity in this matter. 
Whether a particular Federal law applies to a federated State wfili 
depend upon the terms of the Instrument of Accession of that State. 

This scope is, however, subject to three main limitations. 

As^A NON^u^i- the Indian Legislatures being non-sove- 

BODY reign law-making bodiek cannot affect the power 

of British Parliament to legislate for British India 
or any part thereof; nor can the Federal, or the Provincial Legiss- 
lature make any law affecting the sovereign or the Royal Family, 
or the succession to the Crown, or the sovereignty, dominion or 
suzerainty of the Crown in any part of India, or the laws of British 
nationality, or the Army Act, the Air Force Act, or the Naval Dis- 
cipline Act, or the law of Prize or Prize Courts ; or, unless expressly 
permitted, to make any laws amending the Government of India 
Act, 1935, or any Order-in-Couneil made thereunder. 


IN FEDERATED 
STATES. 
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Tims the Indian Legislatures have clearly subordinate law- 
making powers derived from the British Parliament whose legal 
supremacy remains inviolate and intact. They have no constituent 
powers and cannotj therefore, alter the constitution of India. 

KESiSc^TO Secondly y the following provisions with respect to 

discrimination, prevention of discrimination, popularly known as 

Commercial Safeguards, further limit the scope of 
Pederal as well as Provincial Legislation:— 

1. British subjects domiciled in the United Kingdom cannot 
be denied the right of entry into British India nor could any dis- 
ability be imposed on them in regard to travel, residence, the holding 
or disposal of property, the holding of public office or the carrying 
of any occupation, trade or profession, in British India. 

2. British subjects domiciled in the United Kingdom, or Burma, 
and companies incorporated under the laws of the United Kingdom' 
or Burma, cannot be subjected to heavier taxation than if they had 
been domiciled in British India, or incorporated under the laws of 
British India. 

3. No ship, or aircraft registered in the United Kingdom shall 
be subjected to any treatment which is discriminatory in favour of 
ships or aircraft registered in British India. 

4. Companies incorporated under the laws of the United King- 
dom and carrying on business in India shall be eligible for any grant 
or subsidy to the same extent as is payable to companies incorporated 
under the laws of British India. 

5. Professional and technical qualifications for the practising 
of any occupation, or for carrying on any trade, or for holding any 
office, shall not be so prescribed by any legislature so as to exclude 
those holding diplomas from the United Kingdom, except with the 
previous sanction of the Governor-General in the ease of the Federal 
Legislature, or of the Governor in the case of the Provincial Legis- 
lature. The Governor-General and the Governors shall not give such 
sanction unless they are satisfied that persons who already hold such 
diplomas would not be adversely affected. 

PROVISIONS. These provisions with respect to discrimination hold 
good only so long as corresponding discriminatory 
treatment is not shown in the United Kingdom against Indians or 
Indian Companies. Moreover, these provisions may be suspended if 
after the establishment of the Federation a convention is made 
between His Majesty's Government and the Federal Government 
ensuring similarity of treatment to each other 's nationals and 
Companies. 
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heciprocity. main reason for the inclusion of these provi- 

sions was the fear, on the part of Britain, that 
the British nationals and Companies may not receive a fair treat- 
ment at the hands of Indian legislators. Such comprehensive and 
detailed provisions aroused hitterness in the already suspicious 
Indian mind which could have been depended upon to reciprocate 
any generous gesture of goodwill. An ostensible justihcation for 
the provisions is that they are based on the principle of ^^recipro- 
city.” But ^ ‘ the number of Indians residing in the United Kingdom 
and the number of Indian Companies doing business there is so 
negligible compared to the huge British vested interests in India, 
whether in the Services or in the capital invested in trade or ship- 
ping with India and in industries and plantations in India, that reci- 
procity in such conditions is at best a painful joke.”*^ 

GEN^H?S»s' thirdly, there is a general power vested in the 

Governor-General by which he can stop proceedings 
in the legislature with respect to any Bill, clause, 
or amendment, if he certifies that the discussion 
of such Bill, clause or amendment would affect the discharge of his 
special responsibility for the prevention of any grave menace to the 
peace or tranquillity of India, or any part thereof. 

LmiTATioNS™ Subject to the limitations set out above, the Fede- 
ral Legislature has power to make laws for British 
India and the federated States. The first limitation is a symbol .of 
India’s political-" subordination ; the second limitation is calculated 
to tie the hands of the legislature in matters of commercial policy 
and breathes an unpleasant note of suspicion ;t and the last is in the 
nature of a reserve power in the hands of the Governor-General to 
cheek the introduction. or passage of undesirable legislation. 

2. Legislative Procedure 

The following basic principles of legislative procedure, to be 
followed in the Federal Legislature, are laid down by the Govern- 
ment of India Act, 1935. The details are to be filled by rules made 
under the Act. 


The following kinds of Bills or amendments can- 
not be moved in the Federal Legislature without 
the previous sanation of the Governor-General in 


PREVIOUS 
SANCTION OF 
THE GOVERNOR. 

GENERAL. 

his discretion:- 

Any Bills or amendments affecting 

(a) any Act of Parliament extending to British India; or 

* Chintamani and Masani, India’s Constitution at Work, p. 82 , 

t The force of this contention is now ojG&cially adtnitted in so far as Sir Stafford Cripps gave an 
undertaking that in the new constitution, all provisions regarding safeguards will be dropped. 
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(b) ally Governor-General V or Governor Act or Ordinance 
issned by tbem in their discretion; or 

(e) any matters in which the Governor-General is required to 
act in his discretion; or 

(d) any Act relating to any police force ; or 

(e) the procedure for criminal proceedings in which European 
British subjects are concerned; or 

(f ) the grant of relief from any federal tax on income in respect 
of income taxed or taxable in the United Kingdom; 

*or Subjecting 

(g) persons not resident in British India, or companies not 
wholly working in British India, to greater taxation than 
persons resident in, and companies wholly controlled and 
managed iii^ British India. 

OF FRUCEDURE^^^ ^ Bill, Other than a Financial Bill, may originate 
in either Chamber. A Financial Bill must originate 
in the lower Chamber. A Bill becomes an Act if it is passed by both 
Houses of the Legislature and is assented to by the Governor-General 
A Bill is deemed to have been passed^by the two Chambers of the 
Legislatoe if it is agreed to by both Chambers, either without 
amendment, or with such amendments only as are agreed to by both 
Chambers. 

^ passed by one Chamber is rejected by 
CHAMBERS. the Other Chamber, or the Chambers have finally 

disagreed as to the amendments to be made in the 
Bill, or if more than six months elapse from the date of the reception 
of the Bill from the other Chamber without the Bill being presented 
to the Governor-General for his assent, the Governor-General 
acting in his discretion, may call a joint sitting of the two 'Chambers. 
Such a joint sitting may be convened by the Governor-General even 
if there has been no rejection or final disagreement as to the Bill 
between the two Houses or even if the said period of six months 
has not elapsed, if it appears to him that the Bill relates to finance 
or to any matter which affects the discharge of his functions in 
which he is required to act in his discretion or to exercise his 
individual judgment, and that there is no reasonable prospect of 
the Bill being presented to Mm for his assent without undue delay. 
At such a joint sitting, the President of the Council of State takes 
the chair. If at the joint sitting the Bill is carried with such amend- 
ments as are agreed to by a majority of the total number of members 
of both Chambers present and voting, it shall be considered to have 
been passed by both Chambers. 
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3. Legislative Poivers of the Governor^-General 

IStbenatives. When a Bill is passed by both Chambers, it is to 
be presented to the Governor-General, who may, 
acting in his discretion, do any of the following: — 

(1) he may assent in His Majesty’s name to the Bill, in which 

ease the Bill becomes an Act; or . 

(2) he may vjithhold assent, in which ease the Bill lapses; or 

(3) he may return Bill to the Chambers with a message 
requesting that they will reconsider the Bill, or some of its. 
provisions, and will, in particular, consider the desirability 
of introdueiiig any such amendments as he may recommend; 
in this ease, the Chambers shall reconsider the Bill accord- 
ingly and present it again for the assent of the Governor- 
General; or 

(4) he may reserve the Bill for the signification of His Majesty’s 
pleasure thereon; such a Bill becomes an Act if within twelve 
months of its presentation to the Governor-General, the 
latter announces by public notification that His Majesty has 
assented thereto. 

BY his^Sjesty. assented to by the Governor-General may 

be disallowed by His Majesty within twelve months 
from the date of the Governor-General’s assent. 

GENERAL’S* Govemor-Gencral is thus armed with full 

powers to prevent the passage of any law which 
LEGISLATION. he coiisiders undesirable without assigning any 
reason. And an Act duly assented to by him may 
be set aside by His Majesty. The authority of the Chambers may, 
therefore, be rendered completely nugatory by frequent exercise of 

The Governor-General can not only veto undesii^- 
able legislation, but has also been empowered to 
enact legislation on his own authority, without 
obtaining the necessary approval of the legislature. 
He may in the first place, issue Ordinances when the Federal Legis- 
lature is not in session ; secondly, he may issue Ordinances at any 
time with respect to certain subjects; and thirdly, he may enact 
permanent laws in the shape of the Governor-General’s Acts, 

{a) Ordinances During the Recess of the Legislature 

OF ilsim^ manner when the Federal Legislature is not 

in session, the Governor-General considers it neces- 
sary to take immediate action, he may promulgate an Ordinance, 


such powers. 

GOVERNOR- 

GENERAL’S: 

POWERS OF 

SECURING 

NECESSARY. 

LEGISLATION. 
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•He is expected to issue siich an Ordinance oil the advice of Ms 
Min isters^ but to that there are the following two exceptions:— 

1. If the Ordinance relates to any subject which would have 
required his previous sanction if it had been embodied in a Bill, the 
Governor-General shall exercise his mdividical judgment. 

2. If he would have deemed it necessary to reserve a Bill con- 
taining the same provisions for the signification of His Majesty, he 
shall not issue it without instructions from Eis Majesty. 

DURATION. an Ordinance has the force of an Act of the 

F'ederal Legislature, and shall be laid before both 
Chambers of the Federal Legislature. It automatically ceases to 
operate at the expiration of six weeks from the reassembly of the 
Legislature, or even before the expiration of that period, if resolu- 
tions disapproving it are passed by both Chambers. It may also be 
disallowed by His Majesty, or may be withdrawn by the Governor- 
General. 

siGNmicScE?^^ ordinance is merely in the nature of 

an expedient to enable the Executive to secure an 
urgent piece of legislation when the legislature does not happen to 
be in session. Since it is normally to be promulgated on the advice 
of the Ministers, and is of short and limited duration and is liable 
to be turned down by an adverse vote of the legislature, it cannot be 
regarded as derogatory to the powers of the legislature, except in a 
strictly technical sense. 

(&) Ordinances Issued at any Time with respect to Certain Siihjecis 

This type of Ordinance is, however, more important as it con- 
stitutes a definite breach in the legislative powers of the two Cham- 
bers. It is of a different nature and serves a different purpose from 
that of an Ordinance issued during the recess of the legislature. 

If at any t'ime^ (that is, even when the Federal 
Legislature may be in session) the Governor- 
General is satisfied that for the discharge of any of his fimctwns: 
in so far as he is reqtdred to act in his discretion or to exercise his 
individual judgment immediate action is necessary, he may in his 
discretion promulgate an Ordinance. 

DURATION. Such au Ordinance has the same force as an Act of 

the Federal Legislature and continues in operation 
for any period, not exceeding six months, that may be prescribed in 
the Ordinance. The Governor-General can, by issuing a subsequent 
Ordinance, extend the original ordinance for a further period, not 
exceeding six months. It may be disallowed by His Majesty or with- 
drawn at any time by the Governor-General. If it is an Ordinance 
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extending a previous Ordinance for a further period, it is to be 
eommunieated to the Secretary of State and is to be laid before each 
House of Parliament. 

The Governor-General ^s power to issue such ordi- 
nances vitally affects the authority of the Federal 
Legislature. These Ordinances may be issued even when the Cham- 
bers are in session and without so much as consulting the Ministers 
or the Legislature which cannot terminate them by passing adverse 
resolutions. Besides, these Ordinances are of a much longer duration 
than those issued during the recess of the legislature. It must, 
however, be noted that such Ordinances can be promulgated only 
with regard to matters in which the Governor-General is required 
to act in his discretion, or to exercise his individual judgment. This 
would give* the impression that the field of their operation would 
be narrow. But there are so many matters in which the Governor- 
General is required to so act, that this need not be any material 
] imitation on his power. For example, the vague and general 
phraseology of the Special Responsibilities of the Governor-General, 
in the discharge of which he is to exercise his individual judgment, 
would be enough to bring almost any conceivable thing within the 
scope of these Ordinances. Prevention of any grave menace to the 
l^eace and tranquillity of India, the safeguarding of the financial 
stability and credit of the Federal Government and the safeguarding 
of the legitimate interests of minorities, not to mention the others, 
would offer an almost unlimited scope for the exercise of this power. 

The only legal restriction on the Governor-General, in this ' 
respect, is the necessity of communicating with his superiors, the 
Secretary of State and the British Parliament. That could not be 
regarded as adequate by the Chambers of the Federal Legislature 
and by those whom they represent. 

(c) Governor-GeneraVs Acts 

The Governor-General can also enact permanent laws by passing 
Governor-Geiierars Acts. 

^ that is, even when the Federal 

Legislature is in session, it appears to the Governor- 
General that for the purpose of enabling him to discharge his 
functions in so far as he is required to act in his discretion or to 
exercise his individual judgment^ it is necessary to secure legislation, 
he may, in his discretion^ by message to both Chambers, explain the 
circumstances necessitating such legislation and, either enact forth- 
with a Goveimor-Generars Act, or attach to his message the draft 
of the Bill which he may convert >into such Act after the expiration 
of one month, with such amendments as he may deem necessary. 
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Before doing so, lie shall consider any address which may have been 
presented to him in that connection by either Chamber within that 
period of one month. 

DURATION. A Governor-Generars Act shall have the same 

force and effect as an Act of the Federal Legivsla- 
tnre. It is law not for any limited period, but permanently.. ■It may, 
howeveiy be disallowed by His Majesty. Every Governor-Generars 
Act shall be communicated forthwith to the Secretary of State and 
shall be laid by him before both houses of Parliament. 

sFqIotcancI!^ power of the Governor-General to secure 

permanent with a mere stroke of the 

pen without any consultation with the Ministers and, if he so desires, 
without any discussion in the legislature, even when it may be in 
session, is a remarkable feature of the new constitution. 

4. Conclusion 


^n1ral§’ whole picture of the legislative powers of the 

OMNIPOTENCE. Federal Legislature, as prescribed by the terms of 
the constitution, brings out the utter helplessness 
of the Chambers. Provisions regarding prevention of discrimination, 
necessity of obtaining Governor-Generars previous sanction, the 
Governor-GeneraPs right to stop any discussion, the Governor- 
Generars powers of withholding assent to any Bill, or reserving it 
for the signification of His Majesty, or returning it to the Chambers 
for reconsideration — all these reduce the Chambers to a position of 
distinct subordination. On the other hand, the Governor-General 
by checking legislation in the above-mentioned ways, or by issuing 
Ordinances and enacting Acts may easily dominate the Federal 
Legislature in the sphere of law-making. 

B. FINANCIAL POWERS 

The powers of the Federal Legislature over finance relate to the 
raking and spending of the revenues of the Federation. 

1. Raising of Revenues 

FINANCIAL BILL. Federation can levy taxes, on matters included 

in the Federal Legislative List.*^' All proposals for 
the raising of revenues are embodied in the form of Financial Bills 
which cannot be introduced or moved except on the recommendation 
of the Governor-General. Such Bills must originate in the Lower 
House and after having been passed by that House are presented 
to the Upper Chamber. The remaining procedure governing the 

* The Sources of Federal Revenues are discussed in Chapter XI. 
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passage of such Bills is the same as in the ease of other Bills, the 
Governor-General having the same powers as he has with regard to 
other Bills. Since all financial proposals must secure the recommend- 
ation of the ’ Governor-General, private members will have no 
initiative in the matter. This is in accordance with the established 
practice of most of the parliamentary governments. 

2. Control over Expenditure 


Every year, the Governor-General is to lay before 
STATEMENT. both Houscs of the Federal Legislature an Annual 

Financial Statement, popularly known as the 
Budget. It is a statement of the estimated receipts and expenditure 
of the Federation and is to show separately (1) sums required to 
meet expenditure which is declared by the Government of India Act, 
1935, to be charged on the revenues of the Federation, and (2) sums 
required to meet other expenditure proposed to be made from the 
revenues of the Federation. 


CHARGED 

EXPENDITURE. 


The following expenditure is declared to be charged 
on the revenues of the Federation: — 


(1) The salary and allowances of the Governor-General and 
other expenditure relating to his ofliee. 

(2) The salaries, allowances, etc., of the Federal Council of 
Ministers, Counsellors, the Advocate-General, the Chief Commis- 
sioners, the Financial Adviser and his staff, and the Judges of the 
Federal Court. 

(3) Expenditure on Defence, External Affairs, Tribal Areas 
and Ecclesiastical Affairs. * 

(4) Debt charges for which the Federation is liable, including 
interest, sinking fund charges, etc. 

(5) The sums payable to His Majesty in respect of expenses 
incurred in discharging the functions of the Crown in its relation 
with Indian States. 

(6) Any grants for purposes connected with the administra- 
tion of ‘^excluded areas in a province. 

(7) Any sums required to satisfy any judgment, decree or 
award of any Court or arbitral tribunal. 

(8) Any other expenditure declared by the Government of 
India Act, 1935 or by any Act of the Federal Legislature to be so 
charged. 


* Provided that the sum so charged in respect of expenditure on ecclesiastical affairs shall not 
exceed forty- two lakhs of rupees, exclusive of pension charges. ^ 
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Any question whether any proposed expenditure falls within 
the class of expenditure charged on the revenues of the Federation 
is to be decided by the Governor-General in his cliscretion. 


DISCUSSION. The Budget, when presented in the Houses, may 

be discussed by them but only that part of it which 
is not declared charged is to be submitted to them in the form of 
demands for grants to be voted, upon by them. The charged expen- 
diture is entirely non-votahle. Two heads of charged expenditure, 
namely, the salary and allowances of the Governor-General and other 
expenditure relating to his office, and the siinis payable to His Majesty 
for expenses incurred in discharging the functions of the Crown in 
its relation with Indian States, may not even be discussed. 


DEMANDS FOR 
GRANTS. 


Estimates of -expenditure, other than charged, are 
to be submitted in the form of demands for grants 


to the Federal Assembly and ihereafier to the Council of State. No 


demand for a grant can be made except on the recommendation of 


the Governor-General. Either Chamber has power to assent or to 


refuse to assent to any demand,* or to assent subject to a particular 
reduction in the amount demanded — ^there being no power in their 
hands to increase any demand. If a demand is refused by the Assem- 
bly, it is not to be presented to the Council of State unless the Gover- 
nor-General so directs; and where the Assembly has reduced a grant, 
only the demand for such reduced grant is to be submitted to the 
Council of State. If the two Chambers differ with respect to any 
demand, the Governor-General shall summon the two Chambers to 
meet in a joint sitting, and the decision of the majority of the mem- 
bers present and voting shall be the decision of the Chambers. 


RESTORATION 
OF GRANTS, 


If the Chambers have not assented to any demand 
for grant, or have assented subject to a reduction 


in the amount, the Governor-General may restore such grants if in 


his opinion the refusal or reduction would affect the due discharge 


of any of his Special Eesponsibilities. 


statement'^^ Governor-General may also cause to he laid 

EXPENDITURE. before the two Houses any supplementary state- 
ment of expenditure, if it becomes necessary in 
any financial year; and the same provisions which apply to the 
Annual Financial Statement would apply to it. 


3. Conclusion 

S^uiGmATURE. The Federal Legislature will have no initiative in 
raising revenues. Its power of control over ex- 
penditure wffil be confined only to expenditure which is not charged 
on the revenues of the Federation. Since the items declared- charged 
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may cover about tbree-fourtbs of the total expenditure, tbe scope of 
intervention by the Legislature is considerably restricted. Moreover, 
the right to vote on demands for grants has been extended to the 
Council of State. This is not .only not in conformity with practice 
in other democratic countries, where it is regarded as a special privi-* 
lege of the lower or popular Chamber to control expenditure, but is 
actually a retrograde step even in the case of India, for under the 
existing constitution, only the Legislative Assembly is competent 
to vote on demands for grants. But, most important of all, even when 
a demand has been refused or reduced by the Legislature, the Cover- 
nor-Generars powers of restoration are complete. Special Respon- 
sibilities, as we have seen, are so generally worded that the Governor- 
General need not have any difficulty in restoring any grant. 

liSItYon. is not difficult to prophesy that the extremely 

restricted power of the Legislature over expendi- 
ture may well prove to be, in practice, the most serious limitation 
in ensuring a progressive administration and in securing the res- 
ponsibility of the Executive to the Legislature. 

C. THE RELAtlON OP THE FEDERAL EXECUTIVE 
TO THE FEDERAL LEGISLATURE 

We now come to the control which the Federal Legislature would 
exercise over the Federal Executive. 

Executive authority of the Federation is to 
be exercised by the Governor-General partly in his 
discretion, partly on the advice of his Council of Ministers and partly 
in his individual judgment. Whenever the Governor-General acts 
in nis discretion or exercises his individual judgment, he is respon- 
sible only to the Secretary of State and through him to the British 
Parliament, the Federal Legislature having absolutely no means of 
control over him. The only part of administration in which the 
Legislature can possibly have a determining voice is the sphere in 
which the Governor-General acts on the advice of his Council of 
Ministers. Thus a very large field is at once removed from the possi- 
bility of control by the Legislature. Departments of Defence, 
External Affairs, Ecclesiastical Affairs, and Tribal Areas will be 
administered by the Governor-General in his discretion; similarly, 
there are a number of other functions, too numerous to mention, in 
which the Governor-General is required to act in his discretion. 

GENERAL’!" Then again there are mattei*s in which the Gover- 

i^^iDUAL nor-Geiieral is to exercise his individual judgment ; 

TODGMENT. these again are too numerous to mention but the 

most important and far-reaching among these are 
the Special Responsibilities with which the Governor-General has 
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been eliargecL Tlie wording of these Special Responsibilities is so 
vagne and elastic that the Governor-General may well reduce the 
stains of the Ministers to that of mere advisers; bnt about that it 
is difScnlt to dogmatisCj as all would depend upon the growth of 
healthy conventions. We should, however, notice that there is noth- 
ing in the letter of the constitution to compel an unwilling Governor- 
General to accept Ministerial advice even in the ^‘Transferred’' half 
of the Federal Government 

BE Acting on the assumption that a certain sphere of 
RESPONSIBLE TO administration would be normally under the eon- 
THE LEGISLATURE? ^ Ministers, the next question would be: 

how far will the Ministers themselves be responsible to the legislature ? 
The Ministers are appointed by the Governor-General, and hold office 
during his pleasure ,* he distributes work among them, presides over « 
their meetings and makes rules for the more convenient transaction " 
of the business of government. Legally, there is nothing to show 
that the Ministers would be responsible to the legislature, except in 
so far as their salaries are fixed by Act of the Federal Legislature. 

It may at once be admitted that “Ministerial responsibility is not 
itself a form ^ of government which can be created or prevented at 
will by the clauses of a Statute, so much as a state of relationships 
which tends to grow up in certain circumstances and under certain 
forins of government. It follows that a Constitution Act cannot 
legislate against ministerial responsibility at the Centre, if its other 
provisions, or the facts of the case are such as to encourage the deve- 
lopment of such responsibility.”* Hence, the absence of any, direct 
legal provision for ministerial responsibility to the legislature may 
not be considered serious.f But, at the same time, it must be noted 
that there is nothing in the Constitution which would give to ^he 
Legislature even indirect control over the executive. The principle 
of ministerial responsibility may not be capable of being embodied 
in a Statute, but in every parliamentary country, the responsibility 
of the executive to the legislature is secured by several indirect means. 
For example, the legislature can refuse to pass any laws required by 
the executive or, can insist on passing certain laws inconvenient to 
the executive ; it can refuse, or reduce the amounts of, certain demands 
for grants, thereby making it impossible for the executive to carry 
on ; it can reduce the salaries of Ministers or carry a vote of no-con- 
fidence against the Ministry. As a rule, it is not necessary for the 
legislatnre in democratic countries to express itself so emphatically 
against the executive ; the latter takes the slightest hint of disapproval 

* J. r. C. Report Vol. I, p. 2S. 

t ‘‘Thus, while responsible government exists in all four Dominions, in Canada it rests entirely 
Upon Constitutional Conventions, in Australia and South Africa it rests almost entirely on Constitu- 
tional Conventions, but in the Irish Free State those Conventions, with some modifications, had been 
incorporated into the Constitution,’* Jennings and Young, Constitutional Laws of the British Empire, 

p. 100. 
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of tlie legislature and feels called upon to resign. In India, tlie 
Governor-General is armed with full powers to cheek any undesirable 
legislation or to secure the passage of laws not sanctioned by the 
legislature; he can restore any grants refused, or reduced, by the 
Chambers, thereby enabling the Ministers to carry on. The salary 
of a Minister cannot be varied during his term of office and whether 
the legislature will be able to develop the convention of securing the 
dismissal of Ministers by carrying a vot^ of censure against them 
remains to be seen. 

raoviN^^s.^ In the provinces, where powers corresponding to 
those given to the Governor-General have been 
given to the Governor, the Ministers were, before the outbreak of 
the present war, found to be entirely responsible to the legislature. 
It may, therefore, appear that a similiar practice would grow at the 
Centre. There are, however, two additional considerations in the 
case of the Federal Government which may change the entire posi- 
tion. There is firstly ^ the necessity of promoting harmonious relations 
between the Counsellors and the Ministers, and if the experience of 
the working of dyarchy in the provinces is to be any guide in this 
connection, the Ministers may come to regard themselves as mere 
advisers, and may learn to seek the support of an omnipotent Gover- 
nor-General. This tendency is likely to be strengthened by the second 
consideration namely, the inclusion of ^‘Representatives’^ of States 
in the Council of Ministers. These nominees of the Rulers are only 
likely to further weaken the position of the progressive elements in 
the Council. It is not, therefore, unlikely, that Ministerial respon- 
sibility to the legislature may not take any firm root in the constitu- 
tion, and the Governor-General may reduce the legislature to a mere 
debating society. At the most, partial responsibility with safe- 
guards may develop. “What British India has got is a system of 
responsibility halved in part and mutilated in substance by conditions 
and restraints.”^ 

In conclusion, the following admirable summary of the whole 
position, in this regard, may be given in the words of Prof. A. B, 
Keith, who says, “In the Federal Government also the semblance of 
responsible government is presented. But the reality is lacking, for 
the powers in defence and external affairs necessarily, as matters 
stand, given to the Governor-General limit vitally the scope of mini- 
sterial activity, and the measure of representation given to the nders 
of Indian States negatives *any possibility of even the beginnings of 
democratic control. It will be a matter of the utmost interest to 
watch the development of a form of government so unique ; certainly, 
if it operates successfully, the highest credit will be due to the politi- 
cal capacity of Indian leaders, who have infinitely more serious 


* Dr. B. B. Ambedkar, Federation versus Freedom, p. 188. 
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difficulties to face tlian liacl the colonial statesmen who evolved the 
S 3 ^stein of self-government which has now cniminated in Dominion 
Status/ (Italics mine). 

IV. FAILURE OP FEDERAL CONSTITUTIONAL MACHINERY 


ISSUE OF 
PROCLAMATION. 


If at any time the Governor-General is satisfied 
that a situation has arisen in which the govern- 


ment of the Federation cannot be carried on in accordance with the 


provisions of the Government of India Act, 1935, he may, acting in 
im discretiony a Proclamation and thereby declare that his 
functions shall, to such extent as may be specified in the Proelama- 
tioH, be exercised by him in his discretion and assume to himself all 
or any of the poivers of any Federal body or authority except those 
of the Federal Court. 


DURATION. Such a Proclamation shall be communicated forth- 

with to the Secretary of State and shall be laid by 
him before both Houses of Parliament. Such a Prociimation may 
be revoked or varied by a subsequent Proclamation and shall cease 
to operate at the expiration of six months ; but the two Houses of 
British Parliament can, by passing resolutions approving the conti- 
nuance in force of such Proclamation, extend its life, by a period 
of twelve months at a time, to a maximum period of three years. 
After that, the Proclamation shall cease to have effect and the Gov- 
ernment of the Fedei’ation shall be carried on in accordance with 
the other provisions of the Government of India Act, 1935, subject 
to any amendments made by Parliament. The language of the Act 
would give the impression that such a Proclamation might be in 
force for a little less than three years, and then if it is withdrawn 
for some time, it may again be in force for another lease of three 
years, and so on. 


LAWS PASSED 
DURING THE 
PERIOD. 


If the Governor-General assumes to himself any 
powers of the Federal Legislature, any laws made 


by him shall, subject to the terms thereof, continue to have effect 


until two years have elapsed from the date on which the Proclama- 


tion ceases to have effect, unless sooner repealed or re-enacted by Act 
of the Federal Legislature. 

snSfiFiCAN^'^^ Thus, the Governor-General acting in his discre- 
tion is the sole judge of the emergency necessitat- 
ing the suspension of almost the entire constitutional machinery and 
of the extent of the powers he may assume to himself. He can con- 
tinue in the exercise of such powers, with the periodical approval of 


British Parliament, for not more than three years. It would place 
the Governor-General in a position of supreme control over the entire 
legislative and administrative machinery, unfettered by any consti- 
tutional trammels. 

B. Keith, A Constitutional History of India, Preface, 



CHAPTEE VII. 

A CRITICAL ESTIMATE OF THE ALL-INDIA 

FEDERATION 

Tlie AlWiidia Federation, as proposed to be established under 
the Grovermnent of India Act, 1935, has been analysed and discussed 
in the foregoing pages. It now remains to look at the plan as a 
whole, and bring out its salient features. The ProYincial part of 
the scheme is discussed in the next three chapters and though, logi- 
cally, the two should be judged together, for convenience of study, 
an artificial division has been made here. 


PRura^lfsoF basic principles of a federation, namely, rigid 

FEDERALISM, distribution of powers, supremacy of a written and 
rigid constitution and the establishment of an 
impartial tribunal are all in the main found in the proposed 
All-India Federation. But, there are several unique features of the 
scheme, which deserve consideration. 


act OF^DEPEN^^ Federations are, as a rule, formed voluntarily by 
DENT STATES. independent or autonomous states desirous of com- 
ing together for certain common purposes. In 
this ease, there are no ^‘independent’^ States, nor is the act of federa- 
tion ‘^voluntary.” The different provinces in British India have all 
.along remained subject to the control of the Government of India, 
which in turn is responsible to the Crown through the Secretary of 
State and the British Parliament; they have not been given any 
option to join the Federation; it is compulsory for them to do so. 
The Indian States, though given the option to accede to the Federation 
cannot be regarded as independent, as they are subject to the rights 
of Paramountcy vested in the Crown and exercised on his behalf by 
the Viceroy. So, in a sense, British India and the Native States are 
already under the common political subjection of the British and 
important matters like Defence, External Affairs, etc., are already 
regulated by a common authority, namely, the Government of India. 

DETERMINATION. Moreover, the scheme of Federation has not been 
framed by the units themselves; on the contrary, 
their people have had no effective voice in the framing up of its terms 
which have all been worked out by the British Parliament. There 
is, therefore, a strong feeling that Federation is being thrust” on us 
and India is being denied the right of self-determination, “Sove- 
reignty of the People” -which is the basis of the Federal Constitution 
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of the United States of America has, in India, given place to the 
Siipremacy of British Parliament.^ 


PROCESS OF 
BREAICING'UP. 


The All-India Federation would he an instance of 
a Unitary State converted into a Federal one, so 


far at least as British India is concerned. Whereas in the ease of 


other federations, separate States come together and federation serves 
as a process of uniting themf or bringing them closer, in case of Bri- 
tish India it will be a process of breaking-np, as the provinces have 
had to be reconstituted as antonomons units with powers over a cer- 


tain defined sphere guaranteed by the constitution. This is likely to 
foster centrifugal tendencies and put a premium on provincial and 
local loyalties, thereby endangering the national solidarity of the 


country. 


FEiBBR^^ The units forming the Federation are not well- 

UNITS. defined cultural groups with definite afiSnities of 

language and tradition but are the product of aecidents of military 
conquest and administrative convenience. The units also differ in 
size and population in a degree which is unprecedented. In fact, 
this has led to the surrender of a normal feature of the composition 
of the Federal Legislature, namely, the equality of status and repre- 
sentation in the Upper Chamber. While some differences in size are 
inevitable, the existence of many ridiculously small states cannot be 
defended on any rational basis. Compulsory schemes of mergers of 
such states either with neighbouring states or adjacent provinces are, 
therefore, a pre-requisite both for ensuring a minimum standard of 
civilised administration and for the establishment of an All-India 
Federation.^ 


NO COMMON 
CITIZENSHIP. 

rated States. 


There is no provision for a common citizenship for 
the people of British India and those of the Fede- 
Tlie former are subjects of His Majesty while the latter 


are subjects of their respective rulers of States ; their basic civic rights 


are not, therefore, the same. The subjects of several Native States 


do not in practice enjoy even the minimum civic ifights and privileges 

* The following remarks of Mr. H. N. Brailsford, the eminent British Publicist are interesting in 
this connection : — 

“It is fixed as an obstinate principle in our rulers’ minds that God’s Englishmen must plan the 
house in which Indians are to live. Our Civil Servants will do the drafting. Our Parliament, clause 
by clause, will debate the Bill. The votes of white men responsible to the electors of Govan and Cla- 
pham and Cardiff will decide whether India shall have two Chambers or one, a wide or a propertied 

franchise It is too late in the day for us to play Providence to this awakened nation.” — Quoted 

by N. Gangulee, Constituent Assembly for India, p. 176- 

t It must be admitted that in the Canadian Constitution also, “the provinces were created de 
novo^ so that it was not a case of the provinces coming together and making a federal arrangement 
under which they parted with certain of their existing powers, it was really a case of the loosening of a 
Unitary system into a federal one.” Bool Chand, “Amending Process of the Indian Constitution,” 
Indian Journal of Political Science, July, 1640. 

t A scheme of merger of small States with neighbouring larger ones has been recently decided upon 
by the Crown Representative ; but it is not likely to be of a far reaeliing character, since it contains 
“due provision for the continued integrity of the attached units and of the existing powers and privileges 
of their talukdars and shareholders.” It is precisely the * integrity’ and the ‘powers and privileges’ 
that have to be surrendered in a merger. A measure to give legal validity to such mergers has just 
been passed by British Parliament. 

i 
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whieli are considered indispensable in every civilised State iu modern 
timesf tbey are still entirely at the mercy of their rulers many of 
them still stick to some form of ^personaF government. The lack 
of common citkenship may prevent the Federal Government from 
exercising a direct and immediate authority over the people of the 
States and may thereby weaken Federal control over the States. 

There is no uniformity in the scope of federal legis- 
applicable to the different federal units. The 
powers of the Federation with regard to the differ- 
ent provinces will be the same but the extent to which federal legis- 
lation will apply to Federated States will depend on the terms of the 
Instrument of Accession of each particular State. Only in those mat- 
ters which the Ruler has agreed to recognise as Federal subjects, will 
it be possible for the Federal Legislature to legislate for that State. 
Unless care is taken before-hand and a certain standard of uniformity 
is enforced by His Majesty, prior to the acceptance of the Instrument 
of Accession of a State, the position may well be chaotic and bewilder- 
ing; for a federal law applicable to the provinces may be applicable 
to some States but not to others. The position is still worse in the ease 
of the exercise by the Federal Government of administrative control. 
It is open to the Rulers to limit the exercise of Federal authority 
even in purely Federal matters by making specific provision to that 
effect in their Instrument of Accession. Such differential treatment 
has been interpreted to mean that the British Government has gone 
out of its way to offer concessional terms to induce the Princes to 
join the Federation.'* 

GIVEN Contrary to the practice of other federations where 
totm^vebnor. residuary powers are given either to the Federation 
or to the Provinces, the present scheme gives the 
power to the Governor-General to decide, in his discretion, whether 
a particular power, not mentioned in any of the three Legislative 
Lists, should belong to the Federation or to the Provinces. Though 
it does not at present appear that this power of the Governor-General 
will be of any great practical significance as care has been taken to 
include all possible subjects in one or the other list, the principle of 
giving residuary powers to the Governor-General is objeetionabie. 
it makes the executive authority of the Federation — instead of the 
Constitution — ^the supreme power. 

MiSALLiANCE^™^^ The All-India Federation is unique in so far as it 
seeks to bring together units of varying political 
status and character. The British Indian provinces with semi-demo- 

* “What a price has been paid for the entry of the Federation I do^ not wish to repeat what 
I have said. If you will recall what I have said regarding the discrimination wliieh has been made 
in favour of the Princes in the matter of representation, taxation, administration, legislation, etc., 
you will know what benefits have been conferred, what rights have been surrendered and what immu- 
nities have been granted by British India to induce the Princes to come into the Federation.” — Dr- 
B. R. Ambedkar, Federation versus Freedom, p. 1S8. 
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eratie institiitioiis are to be yoked to States most of wliiek are ruled 
despotically, without any internal constitutional cheek on the Rulers. 
Some of them are still organised on patriarchal and feudal lines. This 
misalliance between ^‘people^’ rapidly approaching the goal of self- 
government and the ^hmlers’’ accustomed to expect and exact unques- 
tioned loyalty and obedience may well prove a drag on the consti- 
tutional development of British India. There is, however, a chance 
of Federation exercising a progressive influence on the backward 
States which might in course of time come to feel the impact of new 
ideas. In fact, this 'Manger is regarded as real by some rulers 
vhose attitude towards the Federation is, on that account, lukewarm. 


The method by which the federated States are to 
represented. be "represented” in the Fedex^al Legislature is 
undemocratic and completely ignores the existence 
of the people of the States. While the representatives of British 
India are to be elected, those of the States are to be nominated by 
the Rulers, the people having no legal voice in their selection. These 
nominees, dependent entirely on the will of the Rulers, may well 
play the part hitherto played by the nominated members of the 
Central Legislature. A reactionary group of this nature may even 
prove to be a rallying point of all conservative elements and may 
thereby constitute itself into a stumbling block in the way of reform- 
ist legislation and the formation of a stable and progressive ministry. 


INDIRECT 
ELECTIONS AND 
COMMUNAL 
ELECTORATES. 


The composition of the Federal Assembly leaves 
much to be desired. Besides the representation of 
the federated States who will be the nominees of 


the Rulers, the representatives of British India will be indirectly 
elected on the basis of separate or communal electorates. Both 
these are undoubted evils and will materially detract from the 
popular and representative character of the Assembly. Separate 
electorates will perpetuate and extend the scope of communal dif- 
ferences. Indirect Elections will destroy the direct responsibility of 
a legislator to the people and give rise to an unhealthy growth of 
cliques among the Provincial Legislators who will elect the members 
of the Federal Assembly. In other federations, the Lower House 
is looked upon as representing the people of the Federation, as a 
whole, and therefore, the elections are direct: while the Upper House 
is regarded as the custodian of the equality of status of the different 
federal units, and hence, elections' to it are indirect. In India exactly 
the reverse of this has been adopted. 


proposed Federation does not transfer any 
POWER, substantial power to the people. The Federal 

Legislature will not only not be properly consti- 
tuted but will have very limited powers. Its control over legislation 
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and fiimce would, at every step, be eonnter-balanced by special 
powers vested in the Governor-General who can withhold his assent 
to any legislation he considers undesirable or issne temporary Ordi- 
nances or pass Governor-General’s Acts without so much as consult- 
ing the Legislature; he can restore any grants not sanctioned by the 
legislature. The power of the purse will not thus be legally 
vested in the peoples’ representatives. In the sphere of administra- 
tion, one important half of the Federal Government will be entirely 
^reserved’ and administered by the Governor-General in his discre- 
tion; in the other half the Governor-General has to act on the advice 
of his Ministers unless any of his Speeiar Responsibilities is involv- 
ed, in which ease he exercises his individual judgment. These Spe- 
cial Responsibilities are so wide and all embracing that it would be 
difficult to assert that any real power would be transferred to the 
Ministers. Moreover, the development of ministerial responsibility 
to the legislature also remains to be watched. The control over the 
Federal Government by the Legislature appears to have been rid- 
dled with so many reservations and. safeguards in the nature of 
special powers given to the Governor-General that it appears that 
the latter will be effective head of the Federal Government, with 
a sum of powers unprecedented in the history of any Constitutional 
Government. 


AMEND THE™ Lastly, there is no means whereby the people of 

CONSTITUTION. this couiitry can, directly or through the legisla- 

tures, secure the amendment of any provisions of 
the constitution. The Government of India Act, 1935, can be 
amended or altered only by the British Parliament ; thus the people 
of this country, unlike the people of other federations, have no right 
to decide the changes that may be necessary for the better govern- 
ment of the country. In every case, it is necessary to move the 
British Parliament as the Indian legislatures have no constituent’’ 
powers- It must be admitted that the technical position of federa- 
tions within the British Empire being subordinate to that of Great 


Britain, the final sanction of the British Parliament is necessary to 
give legal validity to all amendments of the constitution. But, 
whereas in case of Canada and Australia, Parliamentary sanction 
is only a formality and is never withheld, in India it is a reality in 
as much as the Indian Legislature cannot even propose amendments 
except in certain minor eases specified by the Government of India 
Act, 1935. These proposals may relate to amendments of: — 


(a) the size and composition of the Chambers of the Federal 
Legislature or the method of choosing or qualifications of members 
of the Legislature but not so as to vary the proportion between 
number of seats in the Council of State and the number of seats in 
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the Federal Assembly or the proportion between the number of seats 
allotted to British India and those allotted to Indian States; or 

(b) the mimber of Chambers in a Proviiieial Legislature or 
their size or composition or the method of choosing or the qualifica- 
tions of members of a Provincial Legislature ; or 

(c) the electoral qualifications of 'women, so as to provide for 
literacy as a qualification for franchise and secure their names ou 
the electoral roll without applieatioii ; or 

(d) qualifications entitling persons to be registered as voters 
for the purposes of election. 

Thus, even the right to propose or recommend amendments is 
restricted only to the above eases and such recommendations can be 
made only after the expiration of ten years from the establishment 
of the Federation or Pro^dncial Autonomy according as the changes 
relate to the Federal or Provincial Legislature, except changes under 
(c) which may be recommended at any lime. The procedure pre- 
scribed for the purpose is that the Federal or Provincial Legislature 
may by passing a Resolution, on a motion proposed by a minister 
on behalf of the Council of Ministers, present an address to the 
Governor-General or the Governor as the case may be, for submission 
to His Majesty, praying that His Majesty may be pleased to com- 
municate the Resolution to Parliament. The Governor or the 
Governor-General, while forwarding such Resolutioii, is to act in 
his discretion and is required to send a statement of his opinion as 
to the proposed amendment and, in particular, as to the effect it 
would have on the interests of any minority together with a report 
as to the views of any minority likely to be affected by the proposed 
amendment and as to whether a majority of the representatives of 
that minority in the Federal or Provincial Legislature support the 
proposal. The Secretary of State is then required to cause such 
Resolution together wdth the statement to be laid before Parliament 
which alone is competent to accept or reject any such amendments.’^ 
How disappointing this extreme rigidity must be, can be gathered 
from the following remark of the Simon Commission: '‘The first 
principle which we would lay down is that the new constitution 
should, as far as possible, contain within itself provision for its own 
development. ’ 

* The Act authorizes His Majesty in Council to make amendments to the constitution in respect 
of the cases mentioned above at any time by issuing Orders in Council, whether an address by an 
Indian Legislature has been presented to him or not. In cases where no such address has been sub- 
mitted to His Majesty, the Secretary of State is to ascertain the views of the Governments and Legisla- 
tures in India who would be alOtected by the proposed amendment and the views of any minority likely 
to be so affected and whether a majority of the representatives of that minority in the Federal or 
Proyincial Legislatures support the proposal. Drafts of such Orders in Council are to be placed before 
Parliament and the orders may be issued only in pursuance of an address presented to His Majesty by 
both Houses of Parliament, except when Parliament is not in session, when such orders may be issued 
but shall cease to have effect unless approved by Parliament within 28 days of its re-asserably, 

t Eeport, VoL II, p. 5, 
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PROGRESS In addition, however, to the preservation in full 

BLOCKED. force of Parliamentary supremacy over British 

India, a new factor capable of holding up perma- 
nently the constitutional progress of British India has been intro- 
duced by the Act of 1935. Section 6 of this Act lays down that the 
provisions of the Act mentioned in the Second Schedule attached to 
the Act may, without aifecting the accession of the State, be amended 
by Parliament. This schedule also makes clear what matter cannot 
be amended by Parliament without the consent of the States. 
Thus, Parliament has passed a self-denying ordinance and allowed 
the Princes to refuse any changes if they so desire, in the direction of 
a full realisation of self-government by British India. This will place 
the people of British India in a helpless position in which they can 
be kept, even if only one out of the nearly 600 States chooses to stick 
to its legal rights. Though such recalcitrance may be put down by 
the exercise of paramountey, there is no special reason to believe that 
paramountey will be put to such uses. In any ease, a constitution 
made rigid in this way is quite capable of putting the goal of Domi- 
nion Status permanently in cold storage. Thus the constitution does 
not only not grant Dominion Status but actually puts up a barrier 
against it. 

CONCLUSION. jg clear beyond all doubt that the proposed All- 

India Federation contains many features which 
are never found in other federations of the world. Some of these 
peculiarities may be explained away by reference to the special con- 
ditions under which federation is being proposed for this country 
but many of them cannot be so defended and require drastic modi- 
fication if India is to be put on the road to self-government and 
unity. As it is, it appears even to a moderate critic as ^‘a scheme 
which is a combination of the drawbacks of different systems.^'* The 
whole situation may be summed up in the following words of Prof. 
A. B. Keith:— 

'‘For the federal scheme it is difficult to feel any satisfaction. 
The units of which it is composed are too disparate to be joined 
suitably together, and it is too obvious that on the British side the 
scheme is favoured in order to provide an element of pure conser- 
vatism in order , to combat any dangerous elements of democracy 
contributed by British India. On the side of the rulers, it is patent 
that their essential pre-occupation is with the effort to secure im- 
munity from pressure in regard to the improvement of the internal 
administration of their States. . ..It is difficult to deny the justice 
of the contention in India that federation w^as largely evoked by the 
desire to evade the issue of extending responsible government to 


* Chintamani and Masani, India’s Gonstitution at Work, p. 18T. 
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the Central Government of British India. Moreover, the withhoiclino- 
of defence and external affairs from, federal control, inevitable 4 
the course is, renders the alleged concession of responsibility all but 

meaningless Whether a federation built on incoherent lines 

can operate successfully is wholly conjectural; if it does it will 
probably be due to the virtual disappearance of responsibility and 
of assertion of the controlling power of the Governor-General backed 
by the conservative elements- of the States and of British India ”* 


* A. B. Keith, A Constitutional History of India, p. 474. 


CHAPTER VIII 

THE PEO VINCES: THE PROVINCIAL EXECUTIVE 


Introcluetory 

BRiTiltoNmA. Eritisli India is at present divided into eleven 
Governors' provinces and six Chief Commissioners' 
provinces. The eleven Governors' Provinces are; Bombay, Madras, 
Bengal, the United Provinces, the Central Provinces and Berar,'^ 
the Punjab, Biliar^ Orissa, Assam, Sind and the North-West Frontier' 
Province; the six Chief Commissioners' provinces are: Delhi, Ajmer- 
Merwara, Coorg, British Baluchistan, Andaman and Nicobar Islandsf" 
and Panth Piploda. It will be noticed that Sind and Orissa have 
been granted separation from Bombay and Bihar respectively and 
have been constituted into independent Governors' provinces. J The 
North-West Frontier Province has been raised to the status of a 
Governor's province so that there are no longer any Lieutenant 
Governor's provinces. Burma, having been separated from India, 
has now a constitution of its own.§ 

BOUND^iES. present division of British India into provinces 

is not based on either geographical or linguistic or 
cultural grounds. They represent a ‘‘number of administrative areas 
which have grown almost haphazard as the result of conquest, 
suppression of former ruler, or administrative convenience." The 
question of revision of provincial boundaries is, therefore, 03,ie of 
great importance. There has already been agitation for the consti- 
tution of Karnatak and Andhra into separate provinces. The 
Constitution Act provides for the creation of a new province, or the 
alteration of the boundaries of any province, by an Order-in-Couneil 
issued by His Majesty, provided that the views of the Federal 
Legislature and the views of the government and the legislature of 
the provinces concerned are ascertained before hand. Recent events 
have shown that there is no likelihood of any early revision of 
provincial boundaries. 

m?ssioners’ Chief Commissioner's province is administered 

PROVINCES. by the Governor-General acting, to such extent as 

h e thinks lit, through a Chief, Commissioner to be appoint ed by him 

* The sovereignty of H. E. H, the Nizam of Hyderabad over Berar has been recognised by a Treaty 
dated November 1936 : bat the territory remains within the administration of the Central Provinces 
and Berar, as though it were a part of that single British Indian province. 

t This is a group of islands lying in the Bay of Bengal. Since March 1942, they have been under 
Japanese occupation. 

$ Their separation provided for by the Government of India Act, 1935, became an established 
fact from April, 1936. 

§ Since the Japanese occupation of Burma in the spring of 1942, the Burmese Government functions 
with its headquarteus in India. 
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in Ms Ill directing and controlling the administration of 

these provinces the Governor-Greneral is expected to act on the advice 
of his Ministers except in the ease of British Balnchistan where the 
Governor-General acts in his discretion. Acts of the Federal Legis- 
iatiire apply to Chief Commissioners’ provinces/ hut no Act of the 
Federal Legislature applies to British Balnchistan nnless the 
Governor-General in his discretion by public notification so directs. 

-The Governor-General in his discretion is further authorised to 

make regulations for the peace and good government of British 
Baluchistan. The Governor-General is to act in his discretion if 
it appears to him that the peace or tranquillity of a Chief Commis- 
sioner’s province is endangered by any criminal conspiracy for com- 
mitting any acts of violence intended to overthrow the government 
and in the matter of making rules for securing that no record relating 
to the sources of information about violent crimes intended to over- 
throw the government shall be disclosed. 

^CRITICISM. one Chief Commissioner’s province, namely, 

Coorg has a Legislative Council but even that has 
no real powers of any kind. Other Chief Commissioners’ provinces, 
have not even this semblance or beginning of representative institu- 
tions. It is also not quite clear why the Chief Commissioners are 
made responsible to the Governor-General in his discretion^ instead 
of to the Governor-General and his Council of Ministers. 


PROviNc^f' present constitution of the Governors’ pro- 

vinces is studied below under three main heads — 
the Piwncial Executive, the Provincial Legislature and the Provin- 
cial Constitution at Work. While the first two deal with the main 
provisions as contained in the Act of 1935, the last examines the 
actual working of these provisions. This artificial division has the 
merit that any changes in the spirit in which the constitution is 
worked— -and these changes have been noticeable even in the short 
period during which the constitution has worked in the provinces — 
can be indicated without disturbing the main legal framework which 
remains the same. The first is discussed in this Chapter and the 
other two in Chapters IX and X respectively. 

THE PROVINCIAL EXECUTIVE 

livE^OTHonm^ The Executive authority of each Province gene- 
rally extends to matters with respect to which the 
Legislature of the Province has power to make laws. This authority 
is^ to be exercised on behalf of His Majesty by the Governor, either 
directly or through officers subordinate to him. 
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APPOiNTiMENT, Govomor of a Province is appointed by His 

Majesty, usually for a period of five years, on the 
advice of the Secretary of State for India. The Governors of the 
Dominions are appointed on the advice of the Dominion Cabinet. 
This privilege is not yet granted to India. Senior European mem- 
bers of the Indian Civil Service are generally selected, though in 
the case of the three Presidencies of Bombay, Bengal and Madras 
direct recruits are sent from Great Britain. Whether this practice 
would continue remains to be seen. Popular opinion in this country 
is generally against Civilian Governors as it is felt that those coming 
directly from the United Kingdom bring a more liberal and demo- 
cratic attitude to bear on the discharge of their duties than those 
who have risen from the ranks in service in this country. The Joint 
Parliamentary Committee has, however, expressed the view that His 
Majesty ^s selection of Governors ought not to be fettered in any 
way; and that ‘Tn the future no less than in the past, men in every 
way fitted for appointment as the Governor of a Province will be 
found among members of the Civil Service who have distinguished 
themselves in India. Indians have not yet been giv^en a chance 
to occupy this exalted ofSce, the only instance, however, was that 
of the late Lord Siniia who was appointed Governor of Bihar, Tem- 
porary officiating chances during leave vacancies have been enjoyed 
by a few Indians. 


SuLOWANc^? salaries and allowances of the Governors are 

set out in one of the Schedules to the Act of 1935. 
These are charged on Provincial revenues and are not, therefore, 
subject to the vote of the Legislature. The Governors of Bombay, 
Madras and Bengal get an annual salary of Es. 120,000 each; the 
Governors of the United Provinces, the Punjab and Bihar get 
Es. 1,00,000 each; the Governor of Central Provinces and Berar gets 
Es. 72,000; and the remaining Governors get Es. 66,000 each. Besides 
salaries, the Governors are entitled to a number of allowances for 
the maintenance of their dignity and prestige. 


nSSuNmil,'^^ Governor-General and the Secretary of 

State, the Governor enjoys the legal -immunity from 
being proceeded against in any Court in India either in his personal 
capacity or otherwise. Even after he has ceased to be the Governor, 
no proceedings can lie, except with the sanction of His Majesty in 
Council, in respect of anything done by him during his term of office. 


* J. P. C. Report, p. ST. 
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'2. The Council of Minisiers 

■ E'a Governor has a Council of Ministers to aid ■ 1 
and advise iiim in the exercise of his functions,, 
except in so far as he is required hy the Act to act in his dis-^ 
cretion, ThuBj Bi the very outset there is a clear line drawn 
between those functions in which the Governor is to be aided and 
advised by the Council of Ministers and those in which the Governor 
need not consult the Ministers who have no eonstitutionai right to 
offer advice on those matters. The Governor is,: in that sphere, free 
to act entirely on Ms own. Of the numerous matters in which the 
Governor is required to act in his discretion, special attention may , 
be drawn to t-wo matters. In the first place, such areas in each pro- 
vince as are declared Excluded Areas are to be administered by the 
Governor acting in his discretion; secondly ^ he is to act in his dis- 
cretion if it appears to him that the peace or tranquillity of the 
province is endangered by any criminal conspiracy for committing^ 
violence intended to overthrow the government as by law established, 
and also for making rules that no record relating to the sources of 
information about violent crimes intended to overthrow the govern- 
ment shall be disclosed. ♦ . 


Though, apart from the administration of Exeludecl 
Areas, no matter is entirely beyond the competence 
of the Ministers, in practice the scope of ministerial advice is strictly 
limited to those functions in which the Governor is not required to act 
in his discretion; this is a serious limitation as the matters falling 
within the discretion of the Governor are numerous and are spread 
over the different sections of the Government of India Act, .1935. But 
no definite department, as a whole, has been '‘reserved^’ for the 
administration by the Governor; hence the dyarchical arrangement 
of the Act of 1919, whereby certain departments were Reserved 
and others Transferred^^, has been done away with. The Ministers 
are now technically competent to handle all departments but if in 
any department there are certain matters with respect to which the 
Governor is to act in his discretion, he may not consult the Ministers. 

Unlike the Federal Council of Ministers where the 
number is not to exceed ten, there is no restriction 
as to the number of Ministers, 


The Governor’s Ministers are to be chosen and 
summoned by him, and are to hold office during his 
pleasure. In order, however, to ensure that the Governor’s choice 
is limited to those who are, or are likely to be, members of the Pro- 
vincial Legislature, it is provided that a Minister who for any period 
of six consecutive months is not a member of the Provincial Legis- 
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latnre- shall at the expiration of that period, cease to be a Minister. 
Though the Ministers are appointed by the Goyernor m Ms diiscre- 
Mon, the Instrument of Instructions requires him to select ^^in con- 
sultation with the person who, in his judgment, is most likely to 
command a stable legislaiure, those persons (inelud- 

ing so far as pr act icahle menibers of important minority communities) 
who will best be in a position collectively to command the confidence 
of the legislature.” In so acting, the Instrument lays down, ‘^he 
shall bear constantly in mind the need for fostering a sense of joint 
among his Ministers.” (Italics mine.) 


■ SALARIES AND 
ALLOWANCES. 


The salaries of the Ministers are such as the Pro- 
vincial Legislature may from time to time deter- 
mine; provided that the salary of a Minister shall not be varied 
during his term of office. 


COUNCIL OF 
MINISTERS AND 
.‘GOVERNMENT. 


The Council of Ministers is merely to uid uM 
advise the Governor in all matters, except those 
in which he is required to act in his discretion. The 
Council does not, therefore, legally form part of the executive 
authority of the province. It does not, in the eye of the law, form 
the ‘^government. All executive authority is formally vested in 
the Governor and hence all executive action is expressed to be taken 
in the name of the Governor. 


METHOD OF 
WGRK. 


With regard to functions within the scope of 
Ministerial influence, the allocation of work or 
distribution of portfolios among the Ministers is to be done by the 
Governor in his discretion. He may, in his discretion, preside at the 
meetings of the Council of Ministers and make rules for the more 
convenient transaction of the business of Government. The Governor 
is, normally to follow the advice given to him by his Ministers but in 
several eases he is at liberty to disagree with the Ministers and to 
exercise his own individual judgment. Thus the Governor acts in 
certain matters in his discretion, in certain others in his individual 
judgment and in the remaining on the advice of his Ministers. 

3. Governor's Special Eesponsihilifies 

Of the matters in which the Governor is required to exercise his 
individual judgment, the most important are the Special Responsi- 
bilities of the Governor. These are: — 

(1) the prevention of any grave menace to the peace or tran- 
quillity of the Province or any part thereof; 

. * This view was upheld by the High Court at Calcutta iu two cases which came before it: 
Dhi^ndra Nath Sen v. Emperor and Emperor v. Hemendra Prosad Ghose. Dr. A. B- Rudra of 
the Dacca University has, however challenged this view in his paper on ** The Status of Ministers,** 
Indian Journal of Political Science. Aoril iod.i: 
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(2) the safeguarding of the legitimate interests of minorities; 

(3) the securing of legal and equitable rights and s'ategnarding 
the legitimate interests of the Public Services; 

(4) the prevention of discrimination against British subjects 
domiciled in the United Kingdom or Companies incorporated 
in that country; 

(5) the securing of the peace and good government of partially 
excluded areas 

(6) the protection of the rights of any Indian State and the 
rights and dignity of any Ruler thereof; and 

(7) the securing of the execution of orders or directions issued 
by the Goveimor-General in his discretion. 

In addition to these Special Responsibilities which have been 
saddled on all the Provincial Governors, the Governor of Central 
Provinces and Berar has been charged with the Special Besponsibility 
of securing that a reasonable share of the revenues of the Province 
is spent on Berar ; and the Governor of Sind has the Special Respon- 
sibility of securing the proper administration of the Lloyd Barrage 
and Canals Scheme. Besides, Governors of Provinces in which there 
are ^‘excluded areas” have the Special Responsibility to see to the 
proper administration of such areas, and any Governor who is acting 
as an agent for the Governor-General has the Special Responsibility 
to see that no action which is inconsistent with his agency functions 
is taken. 

go™rnor^:Sb’.^ There is a close parallel between the Special Res- 
ponsibilities of the Governors and those of the 
Governor-General. There are, however, two notable 
omissions in the Special Responsibilities charged 
on the Governors. Firstly, ^Hhe safeguarding of the financial 
stability of the Federation” has no counterpart in the Province and 
hence there is also no provision for a Financial xid^dser to the 
Governor ; and secondly, the Governor is not concerned with the pre- 
vention of discriminatory treatment of the goods of United Kingdom 
or Burmese origin, an issue which falls outside the Provincial sphere. 

posEOFSPECML The Special Responsibilities of the Governor, like 
KESPONSiBiLiTiES. those of the Governor-General, do not concern any 
particular department but are couched in such 
general and vague terms that they may impinge on almost any coii- 

* The distinction between Excluded Areas and Partially Excluded Areas should be noted. While 
the administration of the former is carried out by the Governor in his discretion, that of the latter 
only carries a Special Responsibility; by the Governor. No Act of the Federal or Provincial Legislature 
will apply to an Excluded or Partially Excluded Area unless the Governor by public notification so 
directs. On the other hand, the Governor may, subject to the assent of the Governor-General, make 
regulations for the peace and good government of such areas, and any regulations so made may repeal 
or amend any Act of the Federal or Provincial Legislature. 
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eeivable question of administration. The raison cVetre of these is to 
be found in the anxiety of British Parliament to provide against the 
possibility of popular ministries showing excessive zeal in certain 
matters.'^ ■ 

addition to the Special Responsibility of pre- 
venting any grave menace to the peace or tran- 
quillity of the Province or any part thereof, the Governor of each 
province is provided with special authority to act in his individual 
judgment while making or amending rules which relate to the organ-’ 
isation of civil or military police force. 

4. The Advocate-General 


APPOINTMENT. The Govemor of each province is to appoint a 
person being qualified to be appointed a judge of a 
High Court to be Advocate-General of the Province. He holds office 
during the pleasure of the Governor and receives such remuneration 
as the Governor may determine. In exercising his powers with res- 
pect to the appointment and dismissal of the Advocate-General and 
with respect to the determination of his remuneration, the Governor 
is to exercise his individual judgment, 

FUNCTIONS. duties of the Advocate-General include the 

giving of advice to the Provincial Government on 
such legal matters as may be referred to him. He has a right to 
speak in, and otherwise take part in the proceedings of, the provincial 
legislature, though he is not entitled to vote. 

SIGNIFICANCE. Creation of this office is necessitated by the 

growing complexity of the constitution and the 
consequent advisability of having at the disposal of the Provincial 
Government an officer to advise on legal matters and conduct eases 
on its behalf. 


* See Chapter V. 


CHAPTER IX 


THE PEOVINCIAL LEGISLATURE 

Each Governor's province is provided with a legislature con- 
sisting of His Majesty represented by the Governor, a Legislative 
Assembly and in six provinces, i.e., those of Bombay, Madras, Bengal, 
the United Provinces, Bihar and Assam, a Legislative Coiincih The 
introduction of Second Chainbers in these six provinces is an inno- 
vation made by the Government of India Act, 1935, 

I COMPOSITION OP THE PROVINCIAL LEGISLATURE 
1. Number of Seats 

The Legislative Assembly in each Governor’s province and the 
Legislative Council, wherever it exists, consist of such number of 
members as is laid down in a schedule prescribed by the Government 
of India Act, 1935. This number varies from province to province 
and is roughly proportional to the population of each province. 
The Assemblies are, however, much larger bodies than the Legislative 
Councils which were established by the Act of 1919. The new Second 
Chambers which have taken over the name of the old Legislative 
Councils are much smaller bodies than the Legislative Assemblies. 
The following table gives the number of seats in each Chamber of 


the Provincial Legislature. - 

Legislative 

Legislative 


Assembly. 

Council. 

Madras 

215 

54 to 56 

Bombay 

175 

29 to 80 

Bengal 

‘ 250 

63 to 65 

United Provinces 

228 

58 to 60 

Punjab 

175 


Bihar 

152 

29 to 80 

C.P, Berar 

112 


Assam 

108 

21 to 22 

N.W.F. Province 

50 


Orissa 

60 


Sind 

60 



Thus the largest Legislative Assembly is that of Bengal with a 
membership of 250; while the Legislative Assembly of the North- 
West Frontier Province is the smallest, with only 50 members. 
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2. Distrihution of Seats 

seats in the Legislative Assembly in each pro- 
iNTEBESTS. vince are further assigned to diiferent communities 

and interests. Mohammedans, Sikhs, Anglo-Indians, 
Europeans and Indian Christians have a definite number of seats 
assigned to them. Seats are also reserved for representatives of 
Industry and Commerce, Landholders, Universities, Labour and 
women. Of the seats assigned to women, reservations are made for 
Mahommedan, Sikh, Anglo-Indian and Indian Christian women, 
thereby introducing the principle of communal representation among 
them for the first time. Seats not assigned to any community or 
interest are called General Seats ■which may be filled by the Hindus, 
Parsis, Jains and other smaller communities which have not been 
given any separate seats. Of the General Seats, some are again 
reserved for the Scheduled Castes. The seats in the Legislative 
Council are divided among Mahommedans, Europeans and Indian 
Christians, the remainder being General Seats. There are no 
reservations here for any special interests as there are in the ease 
of the Legislative Assembly. 


The tables on pages 138 and 139 show the distribution of seats 
among the different communities and interests in the Chambers of 
the Provincial Legislature. 


op^iucH^ The principle of reservation of seats for important 

RESERVATIONS. minority commnnities and interests which is em- 

bodied in the composition of the provincial legis- 
latures is meant to guarantee a certain number of seats to these 
communities and interests to enable them to safeguard their position. 
The proportion which the seats reserved for a minority bear to the 
total number of seats in the House is greater than the proportion 
of population of that minority in the province. This is called 
wefghtage and is expected to secure the position of a minority to 
some extent. It is, ho'wever, remarkable that in provinces like 
Bengal, Sind, the Punjab and the North-West Frontier where the 
Mahommedans are by no means in a minority, seats have been 
reserved for them! It is also surprising that in the provinces of 
Bengal and the Punjab, the Hindus who are in a minority are not 
only not granted weightage but have actually less number of seats 
than what they would be entitled to by; their ratio of population.^ 
The distribution of seats among the different communities is in 
accordance wdth the Communal Award given by the late Mr. Ramsay 
MacDonald, the then Prime Minister of Great . Britain. f 


* According to the census of 1931, there were 44 Hindus to 55 Muhammadans in Bengal. But> 
according to the Communal Award, for SO Hindu seats, there are 120 Muhammadan seats ! 
t See Chapter VI. 
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2. Method of BepreseMation 

The members of the Legislative Assembly of a 
provinee are all to be elected, nominations having 
been completely given up. The elections are direct and are organised 
on the basis of Commnnal Electorates, the Mahommedan, Sikh, Enro- 
pean, Anglo-Indian and Indian^ Christian voters being entitled to 
vote separately for candidates contesting seats assigned to each com- 
munity. This principle has been further extended so as to dmde 
women into communal groups. In the case of the representatives of 
the Scheduled Castes and the Marathas in Bombay, the principle of 
Communal Electorates, though originally conceded by the Gommiinal 
Award, has been modified in accordance with the provisions of the 
Poona Pact and the procedure in elections to seats reserved for these 
classes is as follows. There are to be twn elections, one primary 
and the other secondary. At the primary election, onty those voters 
in a constituency who are members of these castes are entitled to 
take part in the election. But, they must, for every single seat to 
be filled, elect four candidates who alone will be entitled to stand 
at the final election in which all voters belonging to the General 
Constituency can take part. Thus the primary election is intended 
to ensure that only those persons who enjoy the eonficlenee of their 
community are allowed to contest the final election. 

case of the Legislative Councils, a large 
majority of members are elected, and a small num- 
ber of members are to be nominated by the Governor. The elected 
members are returned on the basis of communal electorates. In the 
case of Bengal and Bihar some members are elected to the Legislative 
Council by the members of the Legislative Assembly. Thus an 
element of indirect election has been introduced in the composition 
of the Legislative Councils of these provinces. 

4. Franchise 

The right to vote at elections to the Provincial Legislature is 
governed by the Provisions of the Government of India Act, 1935, 
and Orders-in-Couneil made thereunder. The detailed qualifications 
entitling a person to vote vary in the different provinces and are 
much higher in the ease of the Legislative Council than in the case 
of the Legislative Assembly. 

elections to the Legislative Assembly, those 
who pay income-tax or hold land assessed to a 
minimum land revenue or pay a minimum house rent or possess 
certain prescribed educational qualifications or pay certain muni- 
cipal or motor vehicle taxes are entitled to vote. Women possessing 
any of these qualifications are also entitled to vote. In addition. 
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wives and widows of men qualified for voting, and possessing lower 
educational qualifications are entitled to vote. 

right to vote at elections to the Ijegislative 
Council is dependent on high property qualifica- 
tions, payment of heavy income-tax, payment of a large land revenue 
or rent, enjoyment of titles, past or present membership of legisla- 
ture, chairmanship of local bodies or co-operative banks and the 
enjoyment of certain high ofSees like those of Ministers, Executive 
Councillors or High Court Judges, Women possessing these qualifi- 
cations are also entitled to vote. Wives of men who are qualified by 
virtue of paying income-tax, land revenue, etc., are also entitled 
to vote.. 

CONCLUSION. heen calculated that nearly fourteen per 

cent, of the population, i.e., about thirty-five million 
persons have secured the right to vote at elections to the Legislative 
Assembly.*^" Of these about twenty-nine millions are males and six 
millions are females. The Provincial Electorate before the introduc- 
tion of the new constitution numbered only about seven million men 
and women, or nearly three per cent, of the population of British 
India. 

5. Tenure 

tenure of the Legislative Assembly is five years 
and at the expiration of that period the Assembly 
is automatically dissolved. The Governor in his discretion can dis- 
solve it earlier. He can also px'orogue any Session of the Assembly, 
though he has no powder to extend its life beyond the period of five 
years.f 

Legislative Council is a permanent body not 
subject to dissolution, either at the end of any fixed 
period or by the Governor. Instead, one-third of the members are 
to retire every third year by rotation, thus bringing about a complete 
change in nine years| The Governor can prorogue any sessions of 
the House. 

* During the General Elections in 1987, the number of registered voters was found to be only 
SO million. 

t Since the passing of the India and Burma (Postponement of Elections) Act, 1941, the life of the 
Provincial Assemblies has been extended indefinitely so as to prevent the necessity of fresh elections. 
The present Legislative Assembly will therefore continue in force, unless previously dissolved, until 
twelve months after the end of the war period. 

$ The term of office of a member of the Legislative Council of a Province other than a rioember 
chosen to fill a casual vacancy, shall be nine years, biit upon the first constitution of theCouncil, the 
Governor in his discretion shall make provision by Curtailing the term of office of some of the member® 
then chosen, for securing that, as nearly as may be^ one-third of the members holding seats of each class 
shall retire every third year thereafter. 
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General Bemarks 

Provincial Legislatures, as constituted under 
the Act of 1935, are a great advance on those they 
have replaced. The Legislative Assembly is a much larger body than 
the old Coimcil and therefore gives a greater opportunity for ade- 
quate representation. The abolition of nominations is a step in the 
right direction and would make the legislatures representative of the 
people of the province. The extension of franchise makes the legis- 
latures broad-based on popular will and, though the ideal of Adult 
'Sulfrage is yet far off, the present extension cannot be regarded as 
insignificant in a country where illiteracy and ignorance yet remain 
to be seriously tackled. 

ciSmERS. composition of the Legislatures in the Pro- 

vinces reveals several unsatisfactory features which 
.may be briefly noticed. Firstly ^ the introduction of Second Chambers 
in the six provinces named above has made the legislative procedure 
in those provinces unnecessarily complicated, dilatory and costly. 
The composition of the Councils also reveals a predominance of land- 
ed and aristocratic elements, returned on a narrow franchise; these 
are likely to exercise a reactionary influence on political life. The 
idea of setting up second Chambers in the provinces was fully dis- 
cussed by the Montford Report which came to the conclusion that 
‘‘In many provinces it would be impossible to secure a sufficient 
number of suitable members for two Plouses. We apprehend also 
that a second Chamber representing mainly landed and moneyed 
interests might prove too effective a barrier against legislation which 
•affected such interests. Again, the presence of large landed pro- 
piietors in the second Chamber might have the unfortunate result of 
discouraging other members of the same class from seeking the votes 
of the electorate. We think the delay involved in passing legislation 
through two Houses would make the system far too cumbrous to 
contemplate for the business of provincial legislation,’^’^ 

Secondly^ the continuance of Communal Electorates 
and their further extension to women make the 
legislature representative not of citizens but of communities and, as 
has been said already, f their adoption vitiates the whole body politic 
and only intensifies communal differences and discords and makes the 
formation of political parties difficult. 

Thirdly y the extension of the tenure of the Legis- 
lative Assembly to five years, and the formation 
of the Legislative Council as a permanent body, with one-third of 
the members retiring every three years, are bound to diminish the 


■COMMUNAL 

ELECTORATES. 


ELECTIONS LESS 
-FREQUENT. 


* Montagu-Chelmsford Report, pp. 160-7- 
t See Chapterlll. 
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popular mfl-ueiiee over the legislature, thereby rendering the latter 
less responsible than it would have been in case of frequent elec- 
tions. In India where the need for political education of the masses 
is paramount, administrative inconvenience of frequent elections 
should not be allowed to be the deciding factor. 

IL PROCEDITRE IN THE PROVINCIAL LEGISLATURE 


GOVERNOR’S 
POWERS. , 


1. 8%immonSj, MeeMngs and Procedure 

The Governor may in his discretion summon either 
Chamber to meet at such time and place as he 
deems fit. It is, however, obligatory on him to summon the Provin- 
cial Legislature at least once every year so that twelve months shall 
not intervene between the last sitting in one session and the first 
sitting in the next session. The Governor, acting in his discretion 
may 2^rorogtie either Chamber of dissolve the Legislative Assembly; 
the Legislative Council being a permanent body is not subject to 
dissolution. 


2. Officers of Chambers 


APPOINTMENT; 
SAUARY AND 
REMOVAL. 


The Legislative Assembly has a Speaker, and in 
his absence a Deputy-Speaker, to preside over its 
meetings. Similarly, the Legislative Council has 
a President and a Deputy-President. They are all chosen by the 
respective Chambers from among their own members, and are entitled 
to such salaries as may be fixed by Act of the Provincial Legislature. 
Any of them may be removed by a resolution of the Chamber passed 
by a majority of all the then members of the Chamber, provided that 
at least fourteen days ^ notice is given of the intention to move the 
resolution. 


PRivmEGES. Speaker, or the President, or a person acting 

as such, has no vote in the first instance but has 
a casting vote in ease of equality of votes on any issue before the 
House. No officer, or other members acting as such, shall be sub- 
ject to the jurisdiction of any Court in respect of the exercise by 
him of the powers of regulating procedure, or conduct of business, 
or for maintaining order. ^ 


3. Oath 

Members of either Chamber must, before taking their seats, make 
an oath of allegiance or a solemn affirmation of their loyalty to His 
Majesty the King Emperor of India, his heirs and successors. 


*For functions and powers of these officers, see Chapter III. 
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4. ' Quorum 

Tlie mmimum number of members required for the carrying on 
of business is fixed at one-sixth of the total number of members in 
case of the Legislative Assembly, and at ten in the case of the Legis- 
lative Council. In the absence of this requisite number, it is the 
duty of the Speaker or the President, as the ease may be, to adjotcrn 
the Chamber, or to suspend the meeting until there is a quorum. 


5. Disqualifications 

A person is disqualified for being chosen a member of the Pro- 
vincial Legislature if 

(1) he holds any office of profit under the Crown in India, other 
than an office declared by Act of the Provincial Legislature 
not to disqualify its holder ; or 

(2) he is of unsound mind and stands, so declared by a com- 
petent Court; or 

(3) he is an undischarged insolvent ; or 

(4) he has been convicted and found guilty of corrupt or illegal 
practices in elections ; or 

(5) he has been convicted of any offence and sentenced to 
transportation or to imprisonment for not ,less than twu 
years, unless a period of five years or such less period as. 
the Governor acting in his discretion may allow in any 
particular ease, has elapsed since his release; or 

(6) as a candidate, or the agent of a candidate, for a seat in 
any legislature, he has failed to lodge a return of election 
expenses within the prescribed time, unless five years have 
elapsed or the Governor acting in his discretion has removed 
the disqualification; or 

(7) he is serving a sentence of transportation or of imprison- 
ment for a criminal offence. 


If any of the^e disqualifications is incurred by a person after 
his election, he ceases to be the member of the Legislature. 

Two^^MmBRSOR ^0 persou can be a member of both Chambers of 
legislatures. a Provincial Legislature, or a member both of the 
Federal and of a Provincial Legislature. The 
Governor in his individual judgment is to make rules in the ease of 
the former; and in the ease of the latter, the person’s seat in the 
Provincial Legislature shall become vacant, unless he has previously 
resigned his seat in the Federal Legislature. 


LONG ABSENCE. 

all its meetings. 


If for sixty days a member of either Chamber is,, 
without permission of the Chamber, absent from 
the Chamber may declare his seat vacant. 
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PENALTY FOR 
SITTING WHEN 
NOT ENTITLED. 


If a person sits or votes as a member of either 
Chamber when he is not qualified, or is clisqnalifiedy 


for its membership he shall be liable in respect of 
each day on which he so sits or votes to a penalty of five lumdred 


rupees. 


6. Salaries and Allowanees 


Members of the Provincial Legislature are entitled to receive 
Bueh salaries and allowanees as may, from time to time, be deter- 
mined by Act of the Provincial Legislature. 

7. Pri'Dileges of Memhers 


sfeeS^l^^^ Subject to the provisions of the Government of 
India Act, 1935, and to rules and standing orders, 
regulating the procedure of the Provincial Legislature,; the members; 
have freedom of speech in the legislature and are not liable to any 
proceedings in any Court in respect of anything said or vote given 
in the legislature or a committee thereof. No person is liable in 
respect of any publication authorised by either Chamber of the 
Legislature of any report, paper, vote or proceedings. 


RESTRICTIONS ON 
FREEDOM OF 
SPEECH. 


The following restrictions on the freedom of speech 
are laid down in the Act of 1935. 


1. No discussion shall take place in the Provincial Legislature 
with respect to the conduct of any Judge of the Federal Court or of 
a High Court of a province or of a Federated State, in the discharge 
of his duties. 


2. If the Governor in his discretion certifies that the discussion 
of a Bill or clause or amendment introduced, or proposed to be 
moved, would aifeet the discharge of his special responsibility for 
the prevention of any grave menace to the peace and tranquillity of 
the province or any part thereof, he can direct that no proceedings 
shall be taken in relation to that Bill, clause or amendment, as the 
case may be. 

The other restrictions are such as may be contained in the rules 
of procedure of the Chambers. 


8. Buies of Procedure 


powE?isP^*^ Each Chamber is to make rules for regulating its 

procedure and conduct of business but the Gover- 
nor in his discretion after consultation 'with the President or the 
Speaker, as the case may be, is to make rules for the following 
purposes : — 



(a) for regulating the procedure in relation to any matter which 
affects the discharge of his functions with respect to wiiieli he is 
required to act in his discretion, or to exercise his individual judg- 
ment 

(b) for securing the timely completion of financial business; 

(e) for prohibiting the discussion of, or the asking of questions 
on any matter connected with any State unless it affects the interests 
of the Provincial Government or of a British subject ordinarily resi- 
clejit in the Province ; 

(d) for prohibiting, save with the consent of the Governor in 
his discretion, the discussion of or the asking of questions on, any 
matters connected with 

(i) relations between His Majesty or the Governor-General and 

! any foreign State or province, or 

(ii) the tribal areas, or 

(iii) the administration of any excluded area, or- 

■; (iv) the personal conduct of the Ruler of any Indian State or 
of a member of the ruling family thereof. 

lS^guaoeto proceedings in the Legislature of a "Province 

BE USED. are conducted in the English language, but tiie 

rules of procedure of the Chambers provide for 
enabling persons unacquainted, or not sufficiently acquainted with 
the English language to use another language.^ 

The validity of any proceedings in the Provincial Legislature 
cannot be called in question on the ground of any alleged irregularity 
of procedure. 

9. Eight of Governor to Address and Send Messages to Chamhers 

The Governor may, in his discretion, address either. Chamber of 
the Provincial Legislature or both Chambers assembled together and 
may, for that purpose, require the attendance of members. He may 
also send messages to either Chamber, and a Chamber to whom any 
such message is sent shall, with all convenient dispatch, consider 
any matter which they are required by the message to take into 
consideration. 

10. Bight of Ministers and Advocate-General Begarding Chamhers 

Every Minister and the Advocate-General have the right to 
speak in, and otherwise take part in the proceedings of, both Houses 
of the legislature or any. of their committees of which they ma^^ be 
members. The Advocate-General has, however, no right to vote 
and the Ministers have right to vote only in that Chamber of which 
they are regular members. 
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III. FUNCTIONS & POWEES OP THE PEOVINCIAL 
LEGISLATUEE 

leSslative^ functions and powers of the Provincial legisla- 

powERS. tures are elearlj laid down in the Government of 

India Act, .1935. They are no longer derived from 
the Central Government. In accordance with the federal principles, 
a rigid line is drawn between matters on which the Provincial legis- 
latures are competent to legislate and^ matters on which the Federal 
Legislature can pass laws. Each of them is to keep within the limits 
prescribed by that Act, and any federal intervention in provincial 
matters or provincial trespass on the federal sphere, would be declared 
ultra vires by the Federal Court whose duty it is to be the mter|)reter 
.and guardian of the constitution. 

The powers of the legislature may be studied under three main 
headings — Legislative Powers, Financial Powers and Eelation of the 
Executive to the Legislature. 

A. LEGISLATIVE POWERS 
1. Scope of Legislation 

PROVINCIAL LAWS. distribution of powers between the Federation 
and the Provinces has been discussed fully in 
Chapter IV. In accordance with that scheme, the Provincial Legis- 
lature is competent to legislate on: — ■ 

(a) all matters included in the Provincial Legislative List; here 
its authority is normally exclusive, the Federal Legislature having 
no right to legislate, hut the Federal Legislature may pass laws on 
such matters 

(i) if authorised by resolutions passed by Chambers of two 
or more provinces praying for such legislation and then 
subject to amendments in those provinces; 

(ii) if the Governor-General so authorises the Federal Legis- 
lature by issuing a Proclamation of Emergency and then 
subject to the previous sanction of the Governor-General ; 

(b) all matters included in the Concurrent Legislative List; but 
since the Federal legislature is also competent to make laws on sncli 
.matters, there may be conflict between a Federal and a Provincial law. 
In that ease, the Federal law prevails and the Provincial Law be- 
comes null and void to the extent to which it is repugnant to the 
Federal Law. But when a conflicting Provincial Law, having been 
reserved for the signification of His Majesty, or assent of the 
Governor-General, receives that, it prevails over the Federal law 
in that particular province. 



It has no right to legislate on matters included in the Federal 
Legislative List. 

TiSfs^o ™AW. Provincial Legislature is further restricted in 

MAKING POWERS, its scope of legislative powers in three ways,'®' cor- 
responding exactly to the limitations on the Federal 
Legislature, relating to: — 

(i) Its character as a non-sovereign law-making body; 

(ii) Provisions with respect to discrimination; 

(hi) Stoppage of discussions by the Governor. 

2. Ijcgislat(ive Procedure 

The rules of legislative procedure in the Provincial Legislature 
are settled by the Chambers themselves and therefore vary from 
province to province. The following basic principles are, how'ever,, 
laid down by the Act of 1935. 

SANCTi(SfoFTHE amendment affecting any of the matters 

GENERAL^" mentioned below can be moved in a Provincial 

legislature without the previous sanction of the 
Governor-General : — 


(a) any Act of Parliament extending to British India; or 

(b) any Governor-Generars Act or Ordinance issued by him 
in his discretion; or 

(c) any matter in which the Governor-General is required to 
act in his discretion or to exercise his individual judgment;. 

^ or ^ 

(d) the procedure for criminal proceedings in which European 
British subjects are concerned. 


PREVIOUS 
SANCTION OF 
THE GOVERNOR. 


The previous sanction of the Governor is required 
for the introduction of Bills or Amendments afreet- 
ing 


(a) any Governor's Act or Ordinance promulgated by him in 
his discretion, or 

(b) any Act relating to any Police force. 

PRuraPLBS ^ other than a Financial Bill, may originate 

OF PROCEDURE. in either Chamber. A Financial Bill must be 
introduced in the Legislative Assembly. A bill 
becomes an Act if it is passed by the Legislative Assembly, or by both 
houses of the legislature if there are two Chambers, and is assented 
to by the Governor. A Bill is deemed to have been passed by 


* For a full disoiassioii of these, see Chapter VI. 
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the two Chambers of the legislature when it is agreed to by botl 
Chambers either without amendment or with such amendments a?, 
are agreed to by both Chambers. 

iFlwEENTM"*^ If a Bill which has been passed by the Legislative 
CHAMBERS. Assembly and transmitted to the Legislative Coun- 

cil is not within twelve months presented to the 
Governor for his assentj the Governor may in his discretion sum- 
mon the Chambers to meet in a He can convene such 

a joint sitting even before the period of twelve months has elapsed, 
if it appears to him that the Bill relates to finance or affects the 
discharge of any of his special responsibilities. At such a joint sit- 
ting, the president of the legislative council takes the chair. If at the 
joint sitting the Bill is passed, with such amendments as are agreed 
to by a majority of the total number of members of both Chambers 
present and voting, it is eonsidered to have been passed by both 
Chambex's in that form. 


3. Legislative Poivers of the Governor 


FOUR 

ALTERNATIVES. 


When a Bill is passed by the Legislative Assem- 
bly, or by both Chambers if there is also a Leigis- 


lative Council, it is presented to the Governor for his assent. He 


may, in his discretion, do any of the following : — 


(i) he may assent in His Majesty’s name to the Bill, in which 
case the Bill becomes an Act ; or 


(ii) he may withhold assent in which case the Bill lapses; or 


(iii) he may the Bill to the Chamber or Chambers with 

a message requesting that they will i*econsider the Bill, or 
some of the provisions, and will, in particular, consider the 
desirability of introducing any such amendments as he may 
recommend; in this case, the Chambei's shall reconsider the 
Bill aecordingly and present it again for the assent of the 
Governor; or 


(iv) he may reserve the Bill for the consideration of the 
Goveriior-GeneraP who, again, may either assent, withhold 
his assent or return the Bill to the Chambers or reserve it 
for the signification of His Majesty’s pleasure thereon.f A 
Bill reserved for the signification of His Majesty’s pleasure 
shall not become an Act of the Pi*oviiieial Legislature 


* The Instrument of Instructions requires the Governor to reserve for the consideration of the 
Governor-General any Bill 

(a) the provisions of which would repeal or be repugnant to the provisions of any Act of Parlia- 
ment extending to British India, or 

(b) which in his opinion would derogate from the powers of the High Court, or 

(c) which would alter the character of the Pernaanent Settlement, or 

(d) regarding which he feels doubt whether it does, or does not, offend against the purposes of 
the provisions with respect to Discrimination. 

tDue to the possibility of war-time interruption of communication between India and Britain 
the Instrument of Instructions has been modified to enable the Governor-General to act expeditiously. 
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unless, within twelve months of its presentation to the 
Governor, the assent of His Majesty is publicly notified. 

BY HIS mIjesw. assented to by the Governor, or the 

Governor-General, may be elisallowed by His 
Majesty within twelve months of the assent of the Governor or the 
Governcr-General, as the case may be. 

to^chIckthe Governor and the Governor-General are thus 

LEGISLATURES. armed with all powers to check the iiitrodiietioii or 
passage of any laws which they eonsider ineoii- 
venient or undesirable. And any Act duly assented to by either of 
them may be set aside by His Majesty. The authority of the Cham- 
bers is, therefore, distinctly limited and may be completely negatived 
by the exercise of powers by the Governor, the Governor-General 
and His Majesty. 


powIrs^f^ The Governor in the province, like the Goveriior- 
NFCESSARY General at the Centre, has also been empowered 

LEGISLATION. to eiiact legislation of a temporary, or permanent 
character, on his own authority, without obtaining* 
the necessary approval of the legislature. He may, like the Governor- 
General, issue Ordinances when the legislature is not in session, or 
he may issue Ordinances at any time with respect to certain subjects^ 
or he may enact permanent laws in the shape of Governor’s Acts. 


(a) Ordinances During the Recess of the Legislature 

OFmsuE? * If at any time, when the Provincial Legislature is 

not in session, the Governor considers it necessary 
to take immediate action he may promulgate an Ordinance. He is. 
expected to issue such ordinances on the advice of his Ministers,, 
but to that there are two exceptions. 


. 1. If the Ordinance relates to any subject which would have 
required his or the Governor-Generars previous sanction if it had 
been introduced in a Bill he shall exercise his individual judgment, 

2. If he would have been required to reserve a Bill containing 
the same provisions for the consideration of the Governor-General 
or if a Bill containing these provisions would have required the 
Governor-General’s previous sanction, he shall not issue it without 
msiruciions from the Governor-General, 



DURATION. Such Ell Ordinance has the force and effect of an 

Act of the Provincial Legislature and is to be laid 
before the Provincial Legislature. It automatically ceases to operate 
at the expiration of six weeks from the reassembly of the legislature, 
or even before the expiration of that period if a resolution disapprov- 
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iiig it h pcissed by tlie Legislative Assembly and is agreed to by tbi 
Legislative Council, if any. It may also be disallowed by Plif 
]!vIajestY, or may be witlidrawn at any time by the Governor.'^' 

(h) Ordinances Issued at any time ivvth Bespect to certain Subjects^' 

Sf ^^2/ time, that is^ even wlieii the Provincial 

Legislature may be in session, the Governor is 
satisfied that for the discharge of his functions in so far as he is 
required- to act in his discretion or to exercise his individual judg- 
ment^ immediate action is necessary, he may in his discretion^ pro- 
miilgate an Ordinance. 

DURATION. - Such ail Ordinance has the same force as an Act 
of the Provincial Legislature and continues in 
operation for any period, not exceeding six months, as may be pres- 
cribed in the ordinance. The Governor can, by issuing a subsequent 
ordinance, extend the original ordinance for a further period of six 
months. It may be disallowed by His Majesty or withdrawn at any 
time by the Governor. 

thI^gov^rnor!^ Governor is not normally to issue such 

ordinances without securing the concurrence of the 
Governor-General; but if it appears to the Governor that it is im- 
practicable to obtain such concurrence in time, he may do without 
it, but in that ease the Governor-General in his discretion may direct I 
the Governor to withdraw the ordinance. Any ordinance extending i 
a previous ordinance for a further period is to be communicated ; 
through the Governor-General to the Secretary of State and is to be . 
laid before each House of Parliament. 

(c) Governor's Acts, 

time^ that is even when the Provincial 
Legislature is in session, it appears to the Governor 
that for the purpose of enabling him to discharge his functions in 
so far as he is required to act in his discretion or to exercise hiSi 
individual judgment, it is necessary to secure legislation, he may, 
in his discretion by message to the Provincial Legislature, explain 
the cireumstanees necessitating such legislation and either enact 
forthwith a Governor's Act or attach to his message the draft of the 
Bill which he may convert into such Act after the expiration of one 
month with such amendments as he may deem necessary. Before 
doing so, he shall consider any address which may have been pre- 
sented to him in that connection by any Chamber within that period 
of one month. 


* For the constitutiional significance of such ordinances, see Chapter VI. 
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DURATION. Governor’s Act has the same force and effect 

as an Act of the Provincial Legislature, It is law 
not for any limited period but permanently. 

the'Sve\?nor,^ enacting such Act, the Governor is to exercise 
his discretion but must secure the concurrence of 
the Governor-General Every Governor’s Act is to be eominunicated 
forthwith through the Governor-General to the Secretary of State 
and shall be laid by him before each House of Parliament. 

4. Conclusion 

The Provincial Legislatures have thus strictly limited powers of 
law-making. The Governor can, by withholding previous sanction 
where that may be required, by stopping discussion in the legisla- 
ture, by withholding assent from any Bill, or reserving it for the 
pleasure of the Governor-General, or returning it to the Legislature 
for reconsideration, put a complete brake on the activities of the 
legislature. The Governor-General can also, by withholding pre- 
vious sanction, or withholding assent to a Bill when it is reserved 
for his consideration by the Governor, hamper the activities of the 
legislature. Again, a Bill assented to by the Governor, or by the 
Governor-General, may be disallowed by His Majesty. On the 
other hand, the Governor can secure any temporary or permanent 
legislation without consulting his Ministers or the legislature. His 
omnipotence in the legislative sphere is, therefore, as complete, as 
a constitution can make it. It is difficult to conceive of a greater 
array of powers with which the head of the executive could possibly 
be entrusted. As it is, he can do anything he likes and undo any-, 
thing that the legislature may be desirous of doing. The Governor, 
the Governor-General and His Majesty have all constitutional powers 
to defeat the purposes of the legislature. 

B. FINANCIAL POWERS 

The Provincial Legislature has powers relating to the raising 
and spending of the revenues of the province. 

1. Raising Revenues 

FINANCIAL BILLS. Provinces caii levy taxes on matters included 

in the Provincial- Legislative List. All proposals 
for the raising of revenues are embodied in the form of Financial 
Bills which cannot be introduced or moved except on the recom- 
mendation of the Governor. Such Bills must originate in the Legis- 
lative Assembly and after having been passed by that House are 
presented to the Legislative Council, if any, in accordance with the 
^uie^s of .procedure relating to ordinary Bills. The Governor has the 
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same rights and powers as regards Financial Bills as he has in the 
ease of other Bills. However, since all financial proposals must 
secure the recommendation of the Governor, private members have no 
* initiative in the matter, and only members of the party in power 
— ^usually the Finance Minister — ^wonld have the right of proposing 
■■ ..-taxation. ‘ 


2. Control over Expenditure 


THE ANNUAL 

FINANCIAL.. 

■STATEMENT. 


Every year, the Governor is to lay before the 
Legislature an Annual Financial Statement, being 
a statement of the estimated receipts and expendi- 
ture of the province and is to show separately (i) sums required to 
meet expenditure which is declared by the Government of India 
Act, 1935, to be charged on the revenues of the province, and 
(ii) sums required to meet other expenditure proposed to be incurred 
from the revenues of the province. 


CHARGED 

EXPENDITURE. 


The following expenditure is declared to be charged 
on Provincial revenues: — 


(1) The salary and allowances of the Governor and other ex- 
penditure relating to his office. 

(2) The salaries and allowances of Ministers, Judges of the High 
Court and the Advocate-General. 

(3) Debt charges for which the province is liable including in- 
terest and sinking fund charges. 

(4) Expenditure connected with the administration of ‘‘exclud- 
* ed areas.^^ 


(5) Any sums required to satisfy any judgment, decree or 
award of any court or arbitral tribunal. 

(6) Any other expenditure declared by the Government of India 
Act, 1935, or by any Act of the Provincial Legislature, to 
be so charged. 

Any question whether any proposed expenditure falls within a 
class of expenditure charged on the revenues of the province is 
decided by the Governor in his discretion, 

vo^Ncf^N Budget, as the annual financial statement is 

DEMANDS. popularly called, when presented in the Provincial 

Legislature may be discussed by the Chamber or 
Chambers as the ease may be. Only such of the expenditure as is 
not declared to be charged is to be submitted in the form of demands 
for grants to be voted upon by the Legislative Assembly. The Upper 
Chamber, wherever it exists, has no power 'to vote on such demands 
for grants. The charged expenditure is entirely non-votable and 
one of the items of expenditure declared to be charged, namely, the 
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salary and allowances of the Governor and other expenditure relating 
to Ms office, cannot even he discnssed. 

leSIlItive™^ demand for a ‘grant can he made except on the « 
ASSEMBLY. recommendation of the Governor. The Legislative 

Assembly has, however, the power to assent or to 
refuse to assent to any demand, or to assent subject to a particular 
reduction in the amount demanded — there being no power in the 
hands of its members to increase any demand. 

oiSrof Legislative Assembly has not assented to- 
any demand for grant or has assented subject to 
a reduction in the amount, the Governor may restore such grant if,, 
in his opinion, the refusal or reduction would affect the due discharge 
of any of his special responsibilities. - 

Itatement^of^ Governor may also lay before the legislature 

EXPENDITURE. a Supplementary statement of expenditure, if it 
becomes necessary, and the same provisions which 
apply to the Annual Financial Statement would apply to it. 

3. Conclusion 

The financial powders of the Provincial Legislature are, like its 
legislative powers, circumscribed within narrow bounds, the Gover- 
nor having all possible powex's both with x’egard to raising and 
spending of revenues. The legislature has no initiative in* raising 
revenues and is denied any control over that pai’t of the expenditure 
which is declared charged oxx the revenues of the province. The 
charged expenditure covers about one-fifth of the total revenues of 
the province, and the scope of intervention by the legislature is thus, 
considerably restricted. But even in that sphere, the Legislative 
Assembly is not ail in all. A gi^ant refused or reduced by it may 
be restored by the Governor if, in his opinion, such refusal or 
reduction would affect the due discharge of any of his Special Res- 
ponsibilities. This is a power which is capable of justifying almost 
any restoration which the Governor decides upon, thereby reducing 
the legislature to a position of utter helplessness. 

G. RELATION OP PROVINCIAL EXECUTIVE TO THE 
PROVINCIAL LEGISLATURE 

executive authority of each province is vested 
in the Governoi’,, the Council of Ministers being 
there merely to "'aid and advise’' him in the discharge of his func- 
tions other than those in which he is required to act in his discretion. 
The Ministers have thus no locus standi and do not in the strictly 
legal sense constitute the Government 
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coNTHOL^BY THE Govemor being appointed by His Majesty, 

LEGISLATURE. and being subordinate to the Governor- General and 
the Secretary of State, is in no way responsible to 
the legislature. Hence, in so far as the administration of the pro- 
vince is carried on by the Governor acting in his discretion, or 
exercising his individual judgment, there could be no question of 
the responsibility of the executive to the legislature.' Only in so far 
as the Governor acts on the advice of his Ministers is it possible 
at all for the legislature to control the actions of the Executive, by 
holding the Ministers responsible to itself. 

DYARaiyf shown already, the sphere of administration,, 

in which the Governor acts in his discretion, or 
exercises his individual judgment, is not clearly marked out from 
the sphere in which he acts on tlze advice of his Ministers. This 
has, at once, two results. Firstly, it makes his powers of interfer- 
ence in the administration as large as" he may interpret them to be, 
thereby denying any real power to his Ministers. Secondly, it makes,, 
the Ministers legally competent to handle all departments, there 
being no subjects or departments wholly reserved for administration 
by the Governor in his discretion. Thus the old distinction between 
^^Reserved^^ and ^^Transferred subjects is done away with. The 
provincial exeentive is no longer dyarchical; it is unitary. 

RESPON^BiLiTY. Govemor refrains from interfer- 

ing with the work of the Ministers, the latter have 
effective control over the administration. But how far are the 
Ministers responsible to the legislature 1 The Ministers are appointed 
by the Governor, and hold office during his pleasure; he distributes 
■work among them, presides over their meetings and makes rules for 
the more convenient transaction of business of government. Tims,, 
legally, there is nothing to show that the Ministers would be res- 
ponsible to the legislature. There is, however, one provision which 
is significant in this respect, namely, that the salaries of Ministers 
are fixed by Act of the Provincial Legislature. But, this by itself 
would not legally secure ministerial responsibility for, once the salary 
of a Minister is fixed, it cannot be reduced during his term of office. 
Moreover, the vast legislative and financial powers vested in the 
Governor would deprive the legislature of any indirect control over 
the Ministers who may look for avssistanee to the Governor. 


LETTER AND • 
SPIRIT OF THE 
CONSTITUTION. 


The impression left by the perusal of the provi- 
sions of the Government of India Act, 1935, is that 
the provincial legislatures are almost utterly power- 
less in every sphere. Their -legislative and financial powers are so 
effectively eireumscribed that it may not be surprising if they are 
reduced to mere debating societies. The Governor may carry on 
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almost the whole of administration in his diseretion or in his indivi- 
dual judgment; and may, if necessary, even secure the responsibility 
of the Ministers to himself. The towering position of the Govenicr 
stands out, therefore, in bold contrast with the puny insignificance 
of the legislature. But, these impressions must be considered in the 
light of the working of the Provincial constitution since April 1937, 
and reconsidered in view of developments during the war-period. 
Any conclusion based only on the letter of the law, without regard 
to the spirit in which it is being enforced, would be misleading. 



CHAPTEEX 

THE PROVINCIAL CONSTITUTION AT WORK 


%. hitrodiictory 

The provineial part of the new eoBstitiition eame 

into opei’ation on 1st April, 1937. A few weeks 
before that date, elections for the constitution of the new legis- 
latures were held in all Governor 's provinees. On the results of those 
elections, the Governor in each province, acting in accordance with 
the Instrument of Instructions, sent for the leader of the party 
which had secured a majority of the seats in the legislature, or was 
the largest single party therein.* In four provinces, namely, Ben- 
gal, the Punjab, Assam, and Sind, the Governors had no difficulty 
in forming Ministries which enjoyed the confidence of the respective 
legislatures. But, in the remaining provinces, where the candidates 
put up by the Indian National Congress had secured a majority of 
seats, the leaders acting on the instructions received from the Con- 
gress Working Committee, refused to accept office unless the Gover- 
nors gave an assurance that they would not, in practice,, exercise 
any of the numerous powers given to them by the Act, of acting in 
discretion or exercising individnal judgment. Thus, the Governors 
were asked, on threat of non-acceptance of office, to surrender all 
special and over-riding powers given to them by the constitution 
and to agree to carry on the entire administration of the province 
in accordance with the advice tendered to them constitutionally by 
their Ministers. The Governors, while assuring the leaders of their 
good will and sympath}^, considered it impracticable, for constitu- 
tional reasons, to divest themselves of the responsibilities and duties 
which had been placed upon them by Parliament, They were, 
therefore, unable to give such assurances, and argued that it was 
not within their power to give any such guarantee, as it would amount 
to a direct breach of legal duties imposed on them. 


MiN?OTRiES. Governors were, therefore, compelled to look 

elsewhere for the formation of Ministries in the 
Congress’’ provinces. A Council of Ministers consisting of the 
leaders of minority parties and groups in the legislature was formed 
by each Governor in these provinces, but since these did not enjoy 
the collective confidence of the legislature, their existence could not 
but be regarded as purely temporary. They came to be known. 


* The Governors of Bengal and North-West Frontier Province, instead of calling the leaders of 
the Congress party which was the largest party in the legislatures, summoned the leaders of other 
parties, who accepted the invitation and were able to form ministries. 




therefore, as '^Interim. Ministers/’ though their members were 
Ministers in every sense, there being no such thing as an ''interim” 
Minister recognised by the Act. These interim Ministers continued 
in office until July 1937 when the Congress x^arties in the legislatures 
agreed to accept offices. The real working of the new constitution 
in the provinces can be said to have begun only then. 

A NEW ERA. From July 1937, India marched ahead with the new 

constitution working in all the provinces. Thougii 
the Congress had failed to secure any formal undertaking about 
the non-exercise of special powers vested in the Governors, the con- 
troversy had done much to clear the point that the Governors would 
not exercise these powei-s from day to day, but would consider these 
as reserve powers to be used on exceptional occasions. The spirit 
;in which the provincial constitution came to be W'Orked w^as, there- 
fore, a welcome surprise to the very critics of the constitution. 
Several significant changes of a far-reaching character seem to have 
taken place after the outbreak of war in 1939, and more particularly 
since the resignation of the Congress Ministries in October and 
November of 1939. The following section deals with the working of 
the provincial constitution before the outbreak of war, and the 
next section refers briefly to some of the outstanding developments 
during the war period. 

:2. Working of the Provincial Gons^titution to the Oiithreak of 
War in 1939. 


.min?sterI^^^ Governors appointed the Ministers not in their 

discretion but on the advice of the leader of the 
party which commanded a majority of seats in the" legislature. No- 
where did the Governor attempt to make any changes in the names 
of Ministers submitted by the leaders though it is possible that at 
preliminary stages of discussion, the Governors may have influenced 
the final choice of names. In practice, the Ministers came to be the 
nominees, not of the Governor, but of the party in power. 


leader of the majority party naturally assumed 
a prominent position. He came to be Imown as the 
Chief Minister or Prime Minister, though the Act did not contem- 
plate any such office. As the leader of his party in the Legislature, 
and head of his colleagues in the Cabinet, he came to acquire a 
position of distinct superiority. In voting salaries of Ministers some 
legislatures recognised his superior position by fixing a higher salary 
for him. 


BESPONSiBiLiTY. comppsitiou of the Ministries, the principle 

of^Moint Eesponsibility seems to have been borne 
in mind in all the provinces. The Congress Ministries were the most 
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proiioiinced ill their adherence to this principle, and admitted only 
those members into the Ministerial fold, who niidertook to accept 
allegiance to the Congress party and to carry out its directions. The 
other Ministries could not be so homogeneous and had to admit 
members of different parties, thereby forming coalitions. 

The Instrument of Instructions requires the Gov- 
ernor to include ^^50 far as practicaMe members 
of important minority communities.'’ This was interpreted by some 
to mean that it was the duty of the Governor to include in his 
Ministry represeniaUves of each important community. Any insist- 
ence on such interpretation would have caused a serious difficulty 
in securing the principle of joint responsibility which was equally 
stressed upon by the Instrument of Instructions. Fortunately, the 
Governors did not think tit to insist on the inclusion of such repre- 
sentatives, with the result that the principle of joint responsibility 
was developed and the smooth working of the government was made 
possible. 


M?NisTiRsf Though the Ministers were to hold office during 

the pleasure of the Governor, in practice the tenure 
of the Ministers came to depend upon the confidence reposed in them 
hy the legislature. No Ministry was retained after it had lost the 
confidence of the legislature, and no Ministry was dismissed unless 
the legislature had directly or indirectly declared its want of con- 
fidence in the Ministers.^ The responsibility of the Ministers to the 
legislature had, therefore, been complete.f Even snap votes on 
demands for grants, when they went against an existing Ministry, 
were interpreted by the Governors as indicating lack of confidence 
ill the executive. J 


DISTRIBUTION OF Tile Goveiiiors left the allocation of work and the 

iNGsf" ^ assignment of portfolios among the Ministers to 

be settled among themselves. The Governors, did 
however, exercise their right of presiding over the Councils of Minis- 
ters, and did not follow the practice of His Majesty who normally 
absents himself from all business meetings of his Council. This 
however, led to the institution of ^ informal meetings” of the Minis- 
ters, where the Prime Minister presided, and matters of policy were 
already decided upon, so that in formal meetings the Ministers spoke 
with a united voice before the Governor. 


♦ In the Central Provinces, in July 1938, the Governor, acting on the advice of Ms Prime Minister , 
called for the resignation of some of his ministers with whom the Prime Minister had differences, and 
■on their failure to do so, was obliged to dismiss them from office. The Prime Minister, thereupon, 
formed a new ministry but soon lost the confidence of the legislature and resigned. One of the dis- 
missed ministers was then called upon to form a new Ministry. 

t “An exception to this rule was the first cabinet in Assam which had, by August 1937, been de- 
feated in the legislature no less than eight times and still did not feel called upon to resign Chinta- 
mani and Masani, India’s Constitution at Work, p. S5. 

t The fall of the Ghulam Hussain Ministry in Sind in 1938 and the fall of Allah Baksh Ministry in 
Bind in 1940 were brought about by such means. 



160 


SECRETARiS^^^ Tlie absencc of Biiy legal restrietiorL on the number 
of Ministers enabled the Proviiicial Ministries to 
appoint Paxiianientary secretaries to the Ministers. Their position, 
was that of assistants to the Ministers -whom they relieved of some 
administrative work and whom they sometimes represented in the 
legislature. Their position was analogous to that of Parliamentary 
Under-Secretaries in England. They were allowed lower salaries 
than the Ministers, and their office was regarded as a stepping stone 
to a Ministership, for it offered them a training ground where they 
could pick up valuable experience, both legislative and administra- 
tive, which would stand them in good stead when they assumed inde- 
pendent control of departments. The Parliamentary Secretaries were 
all selected from the members of the party in power, so that, they 
went out of office with every change in the Ministry. 

Governors did not, so far as could be known, 
TUTioNAL HEADS, exercise ally of their powers in their discretion or 
in their individual judgment. The Ministers,, 
everywhere, paid a striking tribute to the constitutional sense which 
the Governors brought to bear on the administration. They were com-’ 
plimented on ‘‘having played the game.’’ The executive authority 
of the provinces was, therefore, fully exercised by the Ministers.'^* 

LEGISLATION NOT The Provincial Legislatures were in practice, 
RESTRICTED; allow^ed iiiaximum liberty to legislate within the 
sphere assigned to them. The Governors did not use their power of 
vetoing (or withholding assent to) legislation, nor did the Governor- 
General exercise his powers of withholding assent to Bills reserved 
for his consideration by the Governor. No Act was disallow'ed by 
His Majesty. Nor did the Governors avail themselves of the power 
of issuing Ordinances at any time in their discretion, or of enacting- 
Governor’s Acts. Such Ordinances as were issued by them were 
promulgated on the advice of their Ministers and were, in each ease,, 
of invaluable help to the administration of the province. 

GRAiTOf™^ Governors also refrained from exercising their 

powers of restoration of grants refused or reduced 
by the Legislative Assemhly.f But the charged expenditure consti- 
tuted by far the greatest stumbling block in the way of ensuring 
control of the legislature over provincial finances. 

* In fact a section of opinion had gone to the length of blaming the Governors for not having 
interfered so as to secure the discharge of their Special Responsibility of “Safeguarding the legitimate 
rights of the minorities/’ The Governors who alone can silence such charges, by denying the existence 
of the necessity of their interference, are not in a position to speak out their minds. Sir Harry Haig, 
who was Governor of the United Provinces while the Congress Party enjoyed office, said in a paper 
read before the East India Association on April 26, 1940 : “In dealing with questions raising communal 
issues the Ministers, in my judgment, normally acted with impartiality and a desire to do what was 
fair. Indeed, towards the end of the time they were being seriously criticized by the Hindu Mahasabha 
on the ground that they were not being fair to the Hindus, though in fact there was no justification for 
such a criticism.” The Asiatic Review, Juljj', 1940. 

t In Assam, the Governor exercised this power of restoration so as to maintain the system of 
Divisional Commissioners. 
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working of tile provincial constitution was 
CONSTITUTION, satisfactory in most respects. It siiowed that by 
developing conventions and understandings capable of being enforced 
by strong public opinion organised through political parties, it was 
possible to derive the '^substance of independence’^ in the provinces 
even from the present constitution. If the true test of a constitution 
lies not in its theoretical perfection but in its smooth working, the 
provincial part of the constitution could then be pronounced a 
success. The indelible impression left on the mind by the working of 
the provincial constitution was that Responsible Government in the 
provinces was realised in a very large measure. 

oF™opuL?R^^ This was . also evident from the vigorous activity 
MINISTRIES. with which popular ministries were able to launch. 

ambitious programmes of legislative and adminis- 
trative reform in order to re-eonstruet the economic and Ksoeial life 
of their provinces. Though in most of the provinces this activity 
has sulfered a temporary set-back due to the resignation of the 
Congress ministries, there is no doubt as to the immense enthusiaisin 
with which a new life was infused in the administrative machinery, 
during their term of office. The evils of red-tapism were partially 
remedied by personal attention on the part of ministers and the 
Services were called upon to show greater courtesy and sympathy 
in dealing with the public and to accustom themselves to rapid 
response to public grievances, a new spirit of enterprise and drive, 
and a courage to experiment and to take measures from which Gov- 
ernments under the previous constitution would have shrunk.””^ As 
a preliminary step to the introduetion of various reforms, Provincial 
Governments appointed a number of expert committees to review- 
different problems and make suitable suggestions for legislative and 
administrative action. These committees covered a variety of topics 
and their recommendations formed the basis of Government measures. 
Among the most important reforms carried out by popular ministries 
may be mentioned the followingf: — 


1. Education I Extension of primary education, literacy cam- 
paigns among adults, starting of technical institutions, attention to 
physical training, etc. 

2. Agriculture I Liberal policy of suspensions and remissions 
of land revenue, Tenancy legislation, Rural Debt Relief, Regulation 
of money-lending, Improved marketing of agiucultiiral produce, 
Irrigation programmes, Aid to cottage industries, etc, 

3. Eural Development: Provision of drinking water in the 
villages, extension of medical facilities, Road development, etc. 

* Sir Harry Haig’s paper on “The United Provinces and the New Constitution,” Asiatic Review. 
July 1940. 

t The list is not comprehensive and is more an abstract of tendencies throughout India than a 
summary of the achievements of any particular government. 
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4. Social Beformi ProMbition, Temple Entry Legislation, 
' Removal of miscellaneous disabilities suifered by tbe scheduled 
■' castes, etc. ■ 

5. Industries: Industrial and Economic Surveys, increase in 
wages of labour, Legislation for Settlement of Industrial Dis- 
putes, etc. 

6. Local Self-Government : Abolition of nominations in muni- 
cipalities and local boards, re-construetion of village panchayats. 

CHiTicAL , Many of these reforms were long over-due and 
ACHmvEMBNTS™ Were therefore Universally welcomed, though some 
of them natoally aroused opposition from vested 
interests. Unfortunately, a few gave rise to vigorous opposition as 
they were alleged to affect a particular community or interest. 
Among these may be mentioned the Prohibition programme of the 
Bombay Government, the Bombay Industrial Disputes Act, the 
Tenancy Legislation in the United Provinces, the Calcutta Munici- 
pal Amendment Bill and the Bengal Secondary Education Bill 
Apart from the intrinsic merits of the programmes of provincial 
ministries, the point of constitutional interest .that emerges is that 
the new ministers found ample opportunities to redeem their pledges 
to the electorate. In fact, the Congress ministries forgot their ori- 
ginal object of accepting offices to ‘ wreck ^ the constitution and were 
the most enthusiastic in working it. Perhaps, the reality of the 
transfer of power was a surprise to them. As Sir Harry Haig has 
put it, There is reason to think that the Congress also could not 
bring themselves to believe that so much power was really being 
transferred./’ 

LIMITATIONS OF This docs uot, however, mean that the Ministers 

GOVEROTENT. Were all powerful in the provinces. In the first 

place, the very forbearance of the Governor from 
the exercise of powers vested in him was based on a tacit understand- 
ing which could not survive a definite or radical difference of outlook 
between the Governor and his Ministers. This was a conscious or 
unconscious check on the popular Ministries who had naturally to 
forego all radical measures, in order to continue their good relations 
with the Governor. Secondly^ the Ministries found it extremely 
difficult to work the constitution in a progressive spirit so long as 
the financial resources of the province were restricted to the levy 
of taxes allowed to them by the Government of India Act, 193o 
and so long, further, as about one-fifth of the total revenues were 
required to meet expenditure which was charged on the revenues of 
the province. Their programmes had, therefore, to be severely 
curtailed. The other restrictions on Responsible Government in the 
provinces were the result of provisions governing the relations 
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between the Centre and the provinces. These are analysed in the 
section on Provincial Autonomy. 

3. War and the Frovindal Constitution 

INTRODUCTORY. Siiice the outbreak of war in September 1939, the 
working of the new eonstitntion has been vitally 
affected in various directions; while it has had to be * indefinitely 
suspended in some, it has been substantially modified in practice in 
others. The enthusiasm with which the new constitution was pro^ 
iioiineed a practical success has received a setback. The smooth 
working of the constitution in the Provinces in the first two years 
is now proved to have been founded on the existence of certain 
temporary factors, the gradual disappearance of which, during the 
war period, has altered the spirit of the constitution. The main 
developments in this respect may be briefly indicated. 

'CONGRESS IN A The declaration of war by Great Britain against 

DILEMMA. Geinnany was followed by a similar declaration 

on behalf of India, without securing the consent of the people or of 
their representatives in the legislatures. This caused a sense of 
resentment in the country as it brought out the essential difference 
in the position of the Dominions which were given the option to 
decide their own foreign policy and that of India whose consent was 
taken for granted. The Congress party, being the largest political 
party and controlling eight provincial ministries, protested against 
this treatment as it found itself in an anomalous position. It could 
see that its own members, in their capacity as Ministers, would be 
called upon to give direct assistance in the prosecution of the wai' 
in the declaration of which, and in the settlement of whose aims, it 
had no voice. Moreover, in view of the Government of India Amend- 
ment xict of September 1939, the Central Government still responsible 
to the Secretary of State and to British Parliament, was given powers, 
during the emergency connected with the war, to issue directions to a 
Province as to the manner in which its executive authority was to 
be exercised and to appoint its own officers with right to control 
Provincial matters. By the Defence of India Act, 1939, the Gov- 
ernment of India assumed comprehensive powers of making rules 
"^"for the defence of British India, the public safety, the maintenance 
of public order or the efficient prosecution of war or for maintaining 
supplies and services essential to the life of the community. Under 
such circumstances, the role of the Provincial Ministers was bound 
to be definitely subordinate, as they would have to submit themselves 
to an almost indefinite degree of control from above. The Congress 
party, therefore, asked for a clear statement of the war aims of the 
British, with special reference to India. And finding the reply 
given on behalf of the British Government unsatisfactory, it called 
upon the Ministers to resign their offices. 
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coNSTrwioNAL accordingly resigned in 

MAcinNEEg^iN^ eight provinces on an issue which was not directly 
^ * connected with provincial administration. Except 

in Assam, where the Governor was able to form an alternative 
ministry claiming to command a majority in the legislature, the 
Governors in these provinces were compelled to declare a failure of 
constitutional machinery and issued Proclamations under Section 9S 
of the Government of India Act, 1935, which makes the following 
provision in ease of such an emergency. 


ISSUE OF 
PROCLAMATION. 


If at any iime the Governor of a province is 
satisfied that a situation iias arisen in which the- 


government of the province cannot be carried on in accordance with 
the provisions of the Government of India Act, 1935, he may, acting 
in his discretion^ issue a Proclamation and thereby declare that his 
functions shall, to such extent as he may specify in the Proclama- 
tion, be exercised by him in his discretion and assume to himself 
all or any of the powers ot any provincial body or authority except 
those of a High Court. Such a Proclamation can be issued by the 
Governor only with the concurrence of the Governor-General, and 
must be communicated forthwith to the Secretary of State and shall 
be laid before each house of Parliament. 


ITS DURATION, Such a Proclamation may be revoked or varied 
by a subsequent Proclamation and shall cease to 
operate at the expiration of six months ; but the two houses of Par- 
liament can, by passing Resolutions approving the continuance' in 
force of such Proclamation, extend its life, by a period of twelve 
months at a time, to a maximum period of three years. The lan- 
guage of the Act would give the impression that such a Proclamation 
might be in force for a little less than three years and then if wi.th- 
drami for some time, it might again be in force for another lease of 
three years, and so on. If the Governor assumes to himself any 
powers of the Provincial Legislature, any laws made by him shall, 
subject to the terms thereof, continue to have effect until two years 
have elapsed from the date* on which the Proclamation ceases to 
have effect, unless sooner repealed or re-enacted by Act of the Pro- 
vincial Legislature. 

CONCLUSION. These provisions giving to the Governor complete 
control over the government of the province were 
intended to be in the nature of reserve powers. Ironically enough, 
only two and half years after the inauguration of the constitution 
these powers had to be resorted to by the Governors in seven ont 
of eleven provinces. That a Constitution should envisage, and make 
provision for, its complete breakdown is an interesting feature of the 
Government of India Act* 1935. 
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regimeT'^^^^ administration in the Provinces governed 

under Section 93 is carried on by the Governors 
m iheir discretion. In place of responsible ministers^ they have, how- 
ever, appointed in their discretion, a few senior members of the 
Indian Civil Service who are styled as Advisers and put in charge 
of a few departments each. The Legislatures have been suspended 
and the Governors have assumed and exercised full powers of legis- 
lation, levying taxation, authorizing expenditure, etc., subject, of 
course, to the control of the Governor-General. There is not the 
slightest trace of popular control and the rule of officials has been 
fully restored. Though the Proclamations suspending constitutional 
.macliiiiery were originally issued in the autumn of 1939 and would 
have expired at the end of six months, their life was repeatedly 
extended by annual Resolutions passed by Parliament. But, as 
even this could not be done for more than three years, Parliament 
has passed an Amending Act in October 1942 by which these Procla- 
mations are allowed to continue in force ‘Gill the expiration of twelve 
months after the end of the war period.’’ Thus, the Governors in 
these provinces have been given a free hand for an almost indefinite 
period. 


oriIsaTn?wf. p. however, be noted that the Proclamations 

issued ill Orissa and the North-West Frontier Pro- 
vince have since been withdrawn, as the Governors there were able 
to induce non-.Congress groups in the legislatures to combine and 
form coalition ministries. This was made possible partly by a split 
in the ranks of the Congress party in the Orissa legislature but mainly 
by the imprisonment of Congress memb^’s of the legislature for 
political offences. Both in Orissa and in the N. W. F. P„, open pro- 
tests hy the Congress leaders were made, chalieiiging the con-^ 
stitutional propriety of the action of the Governor in upholding a 
ministry which could only show a majority hy keeping some of the 
members of the legislature in jail. It is even urged that the appoint- 
ment of such Coalition Ministries which do not command a stable 
majority in the legislature would appear to violate the letter, no 
less than the spirit, of the Instrument of Instructions issued to the 
Governor. 


RELATioji’wiTH Eveii in those provinces where popular ministries 
MINISTERS. responsible to the legislature have functioned with- 

out a break, the relations between the Governor and 
his ministers have undergone a substantial change. ^ This is borne 
out by two events — the dismissal of the Sind Premier in October 1942, 
and the resignation of the Bengal Premier in March 1943, The cir- 
cumstances under which these were brought about and the consti- 
tutional issues involved may be briefly indicated. 
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themsmissal appears tliat sometime in September 1942, tbc 

pbemieb, ; late Mr. Allab Baksb, Prime Minister ■ of ' Sind, 

wrote a letter to tlie Viceroy, rendiiiieing tlie titles 
conferred on Mm and making a number of charges against tbe British 
Goyernment with regard to their policy towards India. Thereupon, 
he received the following reply from the Viceroy. 

I have read your letter regarding the honours that have been 
conferred on you and I observe with regret the precipitate and dis- 
courteous way in which you have released it to the Press. I cannot . 
accept the suggestions you make in this letter which you must well 
know are without any foundation. His Excellency the Governor 
will communicate to you regarding the on your present position 
of the decision undertaken/^ (Italics not in the original.) 

On 10th October, 1942, Mr. Allah Baksh was dismissed from 
his office of Premier by the Governor on the ground that he no longer 
enjoyed the latter’s confidence. The dismissal of Mr. Allah Baksh 
created a precedent that a Prime Minister who had not lost the 
confidence of the legislature was removed from office by the Governor ; 
and in view of the Governor-Generars letter, it was alsb presumed 
that the dismissal was the ^effect’ of the ^decision taken’ by the 
Governor-General. The first violated the principle of ministerial 
responsibility to the legislature and the other showed the subordina- 
tion of the Provincial Governments to the Central even in the most 
vital matters. It may at once be admitted that according to the 
provisions of the Constitution Act, the ministers are to remain in 
office during the pleasure of the Governor in his discretion and that 
in all matters in which the Governor is required to act in his dis- 
cretion, he is subject to liLe control of the Governor-General, Thus, 
in acting as they did, both the Governor and the Governor-General 
^vere perfectly within their legal rights. But such a narrow inter- 
pretation of the constitution would not be in consonance with the 
spirit of the Instrument of Instructions to the Governor, and would 
be wholly at variance with the practice in the Dominions.^ It has- 
been pointed out that the renunciation of his titles affiected’ the 
validity of Mr. Allah Baksh ’s oath of allegiance to the Crown; but 
it is unlikely that such an important decision could have been taken 
on a purely formal matter. 

THE ^siGNATioN The resignation by Mr. Pazlul Huq of his post of 
Prime Minister of Bengal, in March 1943, was 
brought about in this way. Mr. Huq had made a 
statement in the Legislative Assembly expressing his willingness to 
resign his post in favour of the formation of an all-parties Cabinet. 
He had also conveyed the same in a letter to the Governor. The 

* The comparison with the position in the Pominions is relevant in so far as it has been contended 
hy the Secretary of State that India enjoys “Pominion Status in action.” 
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Governor, therefore, called him and asked him to submit his resigna- 
tion. ''Mr; Hnq explained that what he meant was that he was pre- 
pared to resign if the Governor thought that he (the Governor) was 
in a position to form an all-parties Cabinet, and added that as at 
present there was no possibility of the formation of any such Cabinet 
the question of his resignation did not arise. H. B. said that unless 
Mr. Hiiq tendered his resignation he could not ask^tlie party leaders 
to form an all-party Cabinet and therefore it was necessary that he 
should resign. H. E. assured him that he would not use the resigna- 
tion letter unless it was absolutely necessary and that it would remain 
as a document only for the purpose of showing it to party leaders 
if necessary. H. E. further asked him to keep the matter a secret 
saying that he himself would also keep it as a secret. Upon this 
he agreed to resign. Almost immediately, H. E. placed before him 
a typed letter purporting to be written by him to the Governor 

resigning from the Cabinet At 10 o’clock, the same evening, 

he received a letter from Government House informing him that his 
resignation had been accepted.”’^ 

• The constitutional issues involved in the above are briefly these. 
The Governor demanded the resignation of his Prime Minister even 
when he continued to command a majority in the legislatnre; a 
typed letter of resignation was kept ready at the Governor’s resi- 
dence for the Prime Minister’s signature; and though the Governor 
required the formal resignation of Mr. Hnq only in order to facili- 
tate the formation of an all-parties Cabinet, he accepted the resig- 
nation even though he was unable to form an alternative ministry. 
In fact, he had to issue a Proclamation declaring a failure of con- 
stitutional machinery and was compelled to carry on the whole 
administration in his discretion for several weeks at the end of which 
he ultimately succeeded in forming a ministi^y. 

MINISTERS OVER- Eveii ill day to day administration, the authority 
GOVERNOR. of the niinistcrs has been affected. In at least one 

province, statements on the floor of the legislature 
have been made by responsible ministers to the effect that in several 
matters, the Governor had over-ridden their wishes and had depend- 
ed on the advice of a section of permanent officials. It is difficult 
to know how far this represents a general trend observable in all 
provinces. Further, the Special Kesponsibilities of the Governors, 
which were supposed to have been 'sterilised’ by the Assurances 
Controversy of 1937, appear to be coming into their own. The 
Goveiuior of Sind has recently, in exercise of his Special Responsi- 
bility of "securing the proper administration of the Lloyd Barrage 
and Canals Scheme” issued revised rates of land revenue on Barrage 
lands. 


* Modem Review, May 1943, p. 330. 
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Provincial Ministers have suffered a further 
loss of power due to the exercise by the Central 
Government of their emergency powers, in connection with the 
enforcement of the Defence of India. .Rules. Such pow’-ers have been 
exercised sometimes without the consent or knowledge of responsible 
ministers in charge of law and order. The constitutional i*elationsS 
between the Provinces and the Centre, and the consequent limitations 
on the authority of Provincial Ministers, are brought out in the 
following sections on Provincial Antonomy. 

4. FronincAal Aiitonomy 

TWO MEANINGS. The expressioii ^ ^ Proviiicial Autonomy” is freely 
used in relation to the proviiiciai part of The new 
constitution. But in popular usage the term conveys two meanings, 
not often kept distinct. It may mean either that the provinces are 
broadly free from control by the Government of India and are, in 
that sense, independent or autonomous; or that the government of 
the province is responsible to the people through their representatives 
in the legislature. 


THE PROPER 

meaning. 


In its proper sense, Provincial Autonomy means 
freedom from central control, the institution of a 
form of government ‘‘whereby each of the Governors’ Provinces will 
possess an Executive and a Legislature having exclusive authority 
within the Province in a precisely defined sphere, and in that ex- 
clusively provincial sphere broadly free from control by the Central 
Government and Legislature.”’^ This, according to the Joint Par- 
liamentary Committee, is “the essence of Provincial Autonomy.” 
This meaning of the term leaves unsettled the manner in wliich this 
exclusive authority of the province is to be exercised; it does not 
imply that the Executive of the Province will necessarily be respon- 
>sible to the Legislature. A government of a province free from 
central control, but not responsible to any legislature or other body in 
the province may also, according to this, constitute Provincial 
Autonomy. 

In India, Provincial Autonomy is popularly iden- 
tified with Responsible Government and the strict 
meaning of the term is often not borne in mind. It must he recog- 
nised that the use of the expression should not lump together these 
two different requirements which may not necessarily exist side by 
side. The one refers to relations between the provinces and the 
Centre, while the other conveys the idea of self-government. There 
is no doubt that before Responsible Government can become real 
in a province, the control of provincial affairs by the Centre should 
cease; eveiy ease of Central interference will he a breach in the 


NECESSITY OP^ 
DISTINCTION. 


J. P. C. Report, p. 29. 
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principle of self-gOTernment in the province; to that extent, Pro- 
vincial Antonoiny is a eoiidition precedent to the establishment of 
Eesponsible Government, but there may be Provincial Autonomy and 
yet no Responsible Government. 

5. How far 1ms Provincial Aiitonomy been Introdvaed in India? 

The question of autonomy of the provinces must ehiedy relate 
to their relations with the Centre and resolve itself into the query: 
how far are the provinces free from Central control in provincial 
affciirs? ' 

the^pkovYnc^. present constitution of India is based on 

federal principles, and confers a new status on 
the provinces which were hitherto, mere agents of 
the Government of India. The legislative, financial and administra- 
tive powers of the provinces are no longer derived from the omnipo- 
tence of a Central Government, but are specifically laid down in an 
Act of Parliament which also prescribes the powers of the Central 
Government. This at once gives to the provinces a higher constitu- 
tional status which, as mere administrative units, they have hitherto 
lacked. In so far as the Act of 1935 provides for a field of exclusive 
jurisdiction of the Provincial Executive and Legislature, it marks a 
distinct improvement in the position of the provinces. But their 
autonomy is subject to several limitations. 

iN^oPE^™^ the scope of Provincial legislation is not 

LEGISLATION. strictly exclusive. Even on matters included in 
the Provincial Legislative List, the Federal Legis- 
lature can pass laws if the Goveimor-General issues a Proclamation 
of Emergency. With regard to matters included in the Concurrent 
Legislative List, the Federal Law prevails in case there is a conflicting 
Provincial Law, and the latter can prevail over the Federal Law 
only with the assent of the Governor-General or His Majesty. There 
are tlius no rigidly marked boundaries separating the Provincial 
sphere from the Federal, so as to exclude all possibilities of encroach- 
ment by the latter. 

general’s" Secondly^ with regard to introduction of several 

LEGISLATION kinds of Bills or Amendments in the Provincial 

Legislature, the previous sanction of the Governor- 
General is necessary.’^ Bills duly passed by the Provincial Legislature 
may be reserved for the consideration of the Governor-General who 
may either assent to the Bill, or withhold assent, or reserve it for the 
signification of His Majesty’s pleasure thereon, or return the Bill 
for reconsideration by the provincial legislature. 


* See Chapter IX. 
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BESP^smiLiTY Thirdly, whemver a Governor of the province acts. 
tothegovernob- in his discretion or exercises Ms individual jndg- 
GENBBAR, mcnt, lie is subject to the control of the Governor- 

General. This is so wide and sweeping a reserve of power in the 
hands of the Governor-General that it may place the. whole of the 
legislative, financial and administrative machinery in the hands of 
the Governor-General. The Governor while withholding assent to 
legislation, issuing Ordinances in his discretion or individiiar judg- 
ment, enacting Governor’s Acts, exercising Special Responsibilities,, 
restoring grants not sanctioned by the Legislature, etc., is subject to 
the control of the Governor-GeneraL 


mREOTONS. Fottrihly, the executive authority of every pro- 
vince is to be so exercised as not to impede or 
pi^ejudice the exercise of authority of the Federation; and for secur- 
ing this, the Federation may give necessary directions to a province. 
Such directions may be issued in particular to carry into execution 
an Act of the Federal Legislature and to eonstriiet and maintain 
means of communication declared to be of military importance. And 
if it appears to the Governor-General that in any province effect 
has not been given to any directions so given, the Governor-General 
acting in his discretion, may issue necessary orders to the Governor 
of the province. 


ge^ralI' Fifthly^ the Governor-General, acting in his dis- 

DiREOTON cretion, may at any time issue orders to the Gover- 

nor of a province as to the manner in which the , 
executive authority of the province is to be exercised for the purpose 
of preventing any grave menace to the peace or tranquillity of India,, 
or any part thereof. 

AGENT^F^TM SixthUj, the Governor-General may direct the 

genIral^' Governor of any province to discharge as his agent, 

such functions in relation to tribal areas as ma^^ 
be specified. If, in any particular ease, it appears to the Governor- 
General necessary, he may direct the Governor of any province to 
discharge as his agent such functions in relation to defence, external 
affairs, or ecclesiastiear affairs as may be specified in the direction. 

movisfoNi lastly, an amendment of the Government of 

India Act, 1935, caiTied in 1939, confers on the 
Central Government additional powers. It has already been noted 
above that the Central Legislature can pass laws on matters included 
in the Provincial Legislative List, if a Proclamation of Emergency 


* This power was actually exercised by the Governor-General in 1938 to prevent the release of 
pohtieal prisoners by the then Congress Ministries of the United Provinces, and Bihar. But due to the 
tendering of resignation by the Ministries concerned) the issue was compromised and the resignations 
of the Mimstries withdrawn. , 


EMERGENCY 

PROVISIONS. 
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is issued by the Governor-General. There was, however, no provision 
for tlie Central Government to carry ont those laws in the provinces, 
through their own ofheials. The recent amendment, therefore, 
antliorises the- Ceiitral Government during the emergency connected 
with the w^ar to give directions to a Province as to the manner in 
which its executive authority is to be exercised and also to appoint, 
its own officers to deal with respect to Provincial matters. By the 
Defence of India Act, 1939, the Central Government has assumed 
full powers to make the necessary rules for securing the defence of 
British India, the public safety, the maiiitenanee of public order or 
the efficient prosecution of war or for maintaining supplies and 
services essential to the life of the community. In exercise of these 
wide powers, various rules, populaxdy known as the Defence of India 
Rules, have been issued from time to time and enforced sometimes 
'without the consent or knowledge of the popular ministries in the 
Provinces. , 

sKJNmc^^ foregoing limitations are thus vital encroach- 

thb LIMITATIONS, meiits on Provincial Autonomy and are couched 
in such vague and elastic terms that they may 
yield any meaning convenient to the Federation. Provincial Auto- 
nomy, in the strict sense of the word, is not granted by the constitu- 
tion. These limitations on Provincial Autonomy are to be deprecated 
on the ground that each of them eonstitutes a hindrance to the -^ 
development of Responsible Government in the provinces. So long 
as the provinces are not free from central control, no Government of' 
the province can be free to act in aeeordanee with the wishes of the 
legislature. The position is all the more unsatisfactory because the 
present Central Government continues to be “irresponsible’’ and any 
interference from it is, therefore, regarded as anti-demoeratie. 


PROV^i^SSsM. however, be thought that Provincial 

Autonomy, in this sense, is necessarily an ideal. 
So long as the introduction of federal principles is not necessitated 
by the accession of the States, a unitary government exercising firm> 
control over the provinces so as to prevent the growth of regional 
natriotism may be welcomed. Events during the last few years have 
served to bring out the inherent dangers of the growth of provincial 
separatism. Popular ministries, in order to please their electoi'ate,. 
have not hesitated to indict incalculable harm on the people of other* 
provinces by persisting in narrow selfish policies. The making of strin- 
gent rules to reserve posts in the Provincial administration for those 
who are. domiciled in the Province, the prohibition and licensing of 
exports of food supplies outside provincial boundaries and the deli- 
berate pursuit of policies so as to benefit the people of their own 
province even if it means starvation and death for others, have 
given a rude shock to all those who have the general interests of 
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India at heart Excessive provincialism can be a greater evil than 
over-eentralisation of administration. 

6. Foliiical Parties and the Problem of Minorities 

TmALPAETiEs!’ It is a well-known principle that the smooth work- 

■ ’ ing of Parliamentary Government is dependent on 

the presence of a few well-organised poliUcal parties. The singular 
lack of such parties in India is regarded by many as a chief stumbling 
block in the way of Indians constitutional development The working 
of the Provincial constitution has demonstrated the truth of this 
remark beyond all possibility of doubt. The future of Eesponsibl’e 
Government in the provinces has been .seriously challenged by the 
persistent lack of ^political parties and by the consequent emergence 
of the problem of communal minorities. A brief account of the exist- 
ing "politicaP parties is, therefore, given below. 

I. SURVEY OP PARTY SYSTEM IN INDIA 


(a) 'The Indian National Congress 


A POLITICAL 
PARTY ? 


Even a casual glance at the existing party struc- 
ture in India would show that easily the most 


popular and the most influential party is the Indian National Con- 


gress. It is not, however, strictly comparable to political parties 


found in the legislatures of western democratic countries. While the 


latter are formed for the express purpose of controlling administra- 
tion through their strength in the legislature and usually have defi- 
nite views on questions of economic and social reform, the Congress 
is a body aiming at a national representation of the desire for self- 
government, adopting a parliamentary career only when it is 


eondueive to its main object. The main characteristics of the Con- 


gress party can be brought out by the following sketch of its origin 
and growth. 


ITS EARLY 
CAREER. 


Pounded in 1885 by a retired European Civil 


servant, Mr. Allan Oetavian Hume, the Congress 
began its career as a loyalist moderate organisation with the follow- 
ing three main objects: — (1) the fusion into one national whole of 
all the different and discordant elements that constitute the popula- 
tion of India; (2) the gradual regeneration, along all lines, mental 
moral, social and political of the nation thus evolved; and (3) the 


consolidation of union between England and India by securing the 
modification of such of the conditions as may be unjust or injurious 


to the latter country. Por a long time, the activities of the Congress 
were confined to organising an annual meeting for discussing specific 
grievances and passing Resolutions thereon. Though the growth of 
political consciousness in the country was soon reflected in the rise of 
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an extremist section ill the Congress in the begi3,ining of the present 
century^ the moderate elements ultimately prevailed and succeeded in 
maintaining the general attitude of loyalty to Government. Even 
as late as 1914 after the outbreak, of the last Great War, the Con- 
gress at its session held at Madras passed a Resolution of unswerving 
loyalty to and confidence in Government. The Governor of Madras 
who attended the sessions was cheered by the delegates as he entered.. 

REVOLUTIONARY. The Gongrcss, howcver, Underwent a change in its 
outlook during the later years of the last Great War, 
and the manner in which the Indian problem was handled by the 
British Government in the post-war years hastened this change. 
When the Reforms of 1919 fell far short of the expectations of the 
Congress party, it became suspicious of the l)on(i fides of the British, 
demanded early fulfilment of past promises, widened its contacts so as 
to become a mass organisation and eschewed all moderate elements 
from within its ranks. Under the newly acquired radical leadership 
of Mahatma Gandhi who had evolved a new technique of passive 
resistance for the redress of political grievances, the Congress started 
in 1920 a country- wide movement of ^non-violent non-co-operation^ 
for the attainment of self-government or ^swaraj^ Since then, the 
Congress has become a more and more aggressive body, with the 
declared object of achieving full independence, by means, which 
though non-violent, have, at intervals, been frankly unconstitutionaL 
The history of the Congress during the last quarter of a century 
has been so closely inter-connected with the story of India’s consti- 
tutional development, that some account of its activities has already 
been given in the Introductory Chapter of this book. Here, it will be 
enough to indicate its main features as a political party. 

NON-coMMUNAL. Being a body struggling for national independence, 
the Congress has, from the beginning, been a 
strictly non-communal organisation. It has not only admitted mem- 
bers without any restriction, but has had its Presidents and other 
leaders drawn from all communities and sections. Since, however, 
a large number of its members and leaders have been drawn from 
the majority community, it has been criticised as a Pro-Hindu organ- 
isation. While it still continues to have a large number of members 
of different communities, its hold over the Muslim community has 
diminished due to the rise of the Muslim League. 

DEMOCRATIC OR The organisaiioxi of the Congress is based on demo- 
DicTATORiAL? cratic principles. All its bodies in the Taluka, 

District and Province are elective. So i^ the All-India Congress 
Committee, as also the office of the President. The Working Com- 
mittee which together with the President constitutes the executive, 
is, however, nominated by the President, subject to the approval of 
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the AlMiidia Congress Committee. Since 1920^ the Congress, has, 
however, been under the personal influence o£ Mahatma Gandhi. 
Due to Ms saintly, qualities, his power of moral persuasion and his 
knowledge of the’ principles of satyagraha^ his hold over the Con- 
gress has been firm and almost, continuous. His influence is so gene- 
ral and certain that he has often been regarded by the critics of the 
Congress, as its dictator or super-President. The vigour with which 
he and some of- his trusted lieutenants have sometimes acted in the 
name of maintenance of discipline and unity has unfortunately led 
to an unjustified impression that the Congress, though democratic 
in form, is, dictatorial in its methods. 

MOTLEY-CROWD? In Its auxiety to achieve its main goal of political 
independence, the Congress has admitted members 
who betray the widest possible diversity in their economic and social 
views and are held together only by a temporary bond of opposition 
to British rule.^ While such a combination of strange bed-fellows 
may be a source of strength to the Congress in its political struggle, 
it is a fatal flaw in its career as a Parliamentary party. 

•SUMMARY. The Congress is thus a unique organisation. Being 

primarily a body of nationalists bent upon securing 
.self-government in the shortest possible time, by methods, constitu- 
tional if possible and unconstitutional if necessary, it is essentially 
non-communal in its outlook and is not committed to any definite 
economic programme though it has had a vague sympathy with the 
masses. It has functioned as an Opposition for several years in the 
Central as well as Provincial Legislatures, as also controlled eight out 
of eleven ministries in the provinces after the introduction of the 
new constitution in 1937. 

(6) The Muslim League 

ORIGIN AND The Muslim League is, next to the Indian National 
EARLY CAREER. Cougress, the most powerful party both in respect 
of the general influence it exercises over the political situation in 
the country, and the number of members it controls in the Provincial 
Legislatures. The importance of the Muslim League is, however, 
of very recent origin and is barely six years old. Though founded 
as early as 1906, with the object of safeguarding the rights of the 
Muslim community in the matter of securing a proper share in the 
services and due representation in the legislatures, its growth in the 
early stages was held np by internal differences and by the existence 
of rival organisations. 

* ‘‘It is a collection of almost every conceivable interest and type of personality. It includes 
millionaires, mill-workers, landlords, peasants, saints, gangsters, professors, ejcperts in international 
affairs, paroehialists, liberals, anarchists, communists, ascetics, fanatical Muslims, and fanatical Hindus ; 
and its liability is a large supply of visionaries.”-ii-George Schuster and Guy Wint, India and Demo- 
cracy, pp. 165-66. 
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ITS PRESENT During the last few years, the development of the 

STRENGTH. League has been little short of phenomenaL Though 

not the sole/ it is easily the most influential organisation of the 
Muslims. Among the causes which have contributed to its growth, 
the following deserve special mention. Since the adoption of separate 
electorates in 1909, there has been a marked intensification of the 
eommuiial spirit which has received added impetus from the impend-* 
ing transfer of power to Indians. The Muslim community being in a 
minority is naturally apprehensive of its future and its experience 
of the new constitution in the provinces, where in spite of all the 
concessions it had secured in the Communal Award, it could not 
acquire any infiuential share in administration, has confirmed its 
fears. The strong and astute leadership provided by the President 
of the League, Mr. M. A. Jinnah, who formerly a prominent member 
of the Congress is now its bitterest critic, has done much to enforce 
discipline and tmity in its ranks. And lastly^ the repeated assurances 
given by the British authorities regarding their ‘^due fulfilment of 
obligations^’ to minority communities have, in the opinion of some, 
put the League in the position of threatening to hold up all progress 
unless its demands are conceded in full. 

ITS OUTLOOK. Though, like the Congress, the League disapproves 
of the present policy of the British towards India 
and believes in Indian independence, it has been, almost entirely, 
preoccupied with the safeguarding of the position of the community 
it represents. While most of its earlier demands for constitutional 
safeguards for minorities were conceded by the Communal Award, 
it has recently taken an altogether new stand by asserting that the 
Muslims are not a mere minority community, but a separate 
quite distinct from the Hindus. Hence, it rejects any sebeme of a 
common Central Government for the whole of India and demands 
that Provinces which have a majority of Muslim population may 
be given option to keep out or form a different Union, if they so 
desire. This demand for Pakistan” has given an enormous tactical 
advantage to the League which has, so far, resisted all offers of 
compromise on this issue. 

SHARE IN CO ALi- The increasing popularity of the League among 
TioN MINISTRIES, Muslhus lias enabled it to acquire influence over 
Muslim members in the' different Provincial Legislatures, with the 
result that the League has now secured a predominant share in the 
formation of coalition ministries in a number of provinces. 

(c) The Hindu Malta Salha 

ITS CHARACTER The Hiudu Maha Sabha is an All-India organisa- 
AND OBJECTS. Hiudus, fouuded about the same time 

as the Muslim League, with the object of safeguarding the political 
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rig*lits of tlie Hindus including Buddhists, Sikhs and Jains. Like the 
League, it is a frankly communal organisation. Though it has adopted 
the goal of independence for India, it has not, so far, launched any 
movement of an unconstitutional nature. It has, instead, concen- 
trated on vindica^ting the rights of the Hindus and on exposing the 
claims of the Muslims as grossly exaggerated. It is not prepared, 
to concede any statutory political rights to the Muslims beyond those 
that are recognised for minorities by International practice. It fur- 
ther asks that the minority rights claimed by the Muslims should aJsO' 
be conceded to the Hindus in those provinces where the latter happen 
to be in a minority. The Sabha has, therefore, criticised the Com- 
munal Award as being glaringly partial to the Muslims and has 
opposed the demand for Pakistan as being anti-national. 

The Hindu Malia Sabha does not control any large section of 
menihers in the Provincial Legislatures, since most of the seats in 
the General Constituencies were captured by the Congress. During 
the last few years, the advance made by the Muslim League ha.s 
thrown the majority community on the defensive, and has, there- 
fore, led to an increase in the strength of the Maha Sabha which 
has rejected the policy of non-violence adopted by the Congress and 
recommended a programme of rapid military training to the Hindus. 

{d) The NaUonal Liberal Federation 

National Liberal Federation is a small, non- 
communal body, composed mainly of elderly states- 
men, enjoying lucrative practice in liberal professions or commanding 
responsible positions in business. It owes its origin , to a breach bet- 
ween the moderate and extremist sections of the Indian National 
Congress in 1918, and has, since then, been the rallying point of 
all those who believe in the value of British connection and in the 
'inevitability of gradualness’. It regards Dominion Status as the 
goal of India’s political development and believes in its attainment 
by peaceful and constitutional means. While it disapproves of the 
policy of the British in withholding real power for so long, it criticises 
the Congress for holding up progress by being too much in a hurry. 
Though representative of a distinct trend of opinion in India, and 
commanding the services of some of the best brains available in the 
country, the Party has failed to achieve any significant measure of 
popularity and plays no important part in the Central and Provincial 
Legislatures. 

(e) The Other Parties 

sIcrioN^’ AND Besides the All-India parties mentioned above, 
REGIONAL GROUPS, there are numerous parties and groups formed in 
the different provinces. These are based largely 
on personal, sectional or regional considerations and are, usually, too 
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small and fragile. The only Provincial parties which can be said 
to have some kind of an economic or social programme of their own 
and which have been able to exercise a significant influence on Pro- 
vincial administration are the Unionist Party in the Punjab and the 
Praja Party, since broken up into sections, in Bengal. 

II, PARTUS AND THE FORMATION OP MINISTRIES 


minktrIIs. Indian National Congress, the largest and the 

most well-organised political party, was able to 
conduct administration in eight provinces out of which in six it did 
not have to rely for help on any other party in the legislature. This 
dominant position of one party, owing allegiance to a common High 
Command, was largely instrumental in establishing healthy practices 
of Joint Responsibility among Ministers and in inculcating strict 
regard for parliamentary conventions. Unfortunately, this also led 
to two evils. Firstty/tlie comfortable majority enjoyed by the Con- 
gress parties in the different legislatures coincided with the general 
lack of organised opposition with the result that while the party in 
power was deprived of an opportunity to listen to constructive criti- 
cism,^ the few elements of opposition indulged in irresponsible and 
bitter expression of their hostility to Government policy. Secondly ^ 
the organisation of the Congress on an All-India basis laid it open 
to the charge that the ministry was not taking its orders from the 
provincial electorate but was looking for inspiration to the Congress 
High Command.! 


NON-CONGRESS 

MINISTRIES. 


In those provinces where the Congress party was not 
able to form Ministries, the position was less satis- 
factory, except in the Punjab where the Unionist party had a majority. 
In Assam, North-West Frontier Province, Bengal and Sind, Coalition 
Ministries had to he formed. The Assam and North-West Frontier 


Coalition Ministries originally formed in April 1937, gave place to 
Congress-Coalition Ministries some time later. When in the autunni 
of 1939, these ministries, along with the other Congress Ministries had 
to resign, the constitutional machinery in Orissa had to he suspended, 
until the autumn of 1941 when a coalition ministry was formed. In 
Assam, the Governor succeeded at once in forming a coalition ministry 
from the non-Congress groups; in 1941 December, this coalition 
ministry resigned and the constitution was suspended until August 
1942 when a fresh coalition ministry was formed. The Bengal 
Ministry, with a few defections had, on the whole, a smooth sailing 

* “Democratic Government thus demands not only a Parliamentary majority but also a Parlia- 
mentary minority The Opposition is at once the alternative to Government and a focus for the 

discontent of the poeple. Its function is almost as important as that of the Government. If there 
be no Opposition there is no democracy. “His Maiesty^s Opposition’’ is no idle phrase. His Majesty 
needs an Opposition as well as a Government.’’ Jennings, Cabinet Government, p, 15. The leader 
of the Opposition in England now gets a regular salary of £2000 per annum. 

+ A similar cliarge may now be laid against ministries controlled by the Muslim League whose 
permanent president exercises strict control over them. 

'..to: 
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till it resigned in March 1943 and was^ after an interval of a few 
weeks, replaced by another coalition ministry in April 1943 ; but the 
Sind coalitions have come out the worst of ail. The first Coalition 
Ministry lasted for less than a year; the second had its existence 
threatened almost in every session of the legislature and nltimately 
siieeumbed about two years after assumption of office; the third 
Ministry resigned after a few months and a fourth Ministry came to 
a sudden close by the Governor's dismissal of its Prime Minister in 
October 1942. After a temporary suspension of the constitutiona] 
machinery in N.-W. P. P., a Coalition Ministry has been formed in 
that province. 

Multiplieity of parties and the extreme fluidity of 
DEFECTS. the elements in the legislature whose members 

change their political opinions as often as it suits 
their personal interests^ are primarily responsible for this state of 
affairs. Instability of Ministries should be a matter of serious con- 
cern to any province, and most of all to a young and undeveloped 
province like Sind where programmes of economic and social recon- 
struction require urgent attention. The necessity for developing 
political parties on certain principles is, therefore, paramount if res- 
ponsible government in the provinces is to yield any material results. 
The problem acquires added importance due to the fact that at 
present most of the parties in the provincial legislatures are based on 
communal bonds, with the result that communal minorities are always 
at the mercy of the majority community. This can be got over by 
shaking off communal trammels and forming political parties so that 
economic and political ideologies may take the place of communal 
bickerings. But so long as we have communal electorates and the 
deep distrust between the different communities, there can be no 
suela immediate prospect. This has led to the cry that democracy 
of the parliamentary type is not suited to India. This difficulty was 
anticipated by the Joint Parliamentary Committee, 1934, which 
reported: “Parliamentary government as it is understood in the 
United Kingdom, works by the interaction of four essential factors : 
the principle of majority rule; the willingness of the minority for 
the time being to accept the decisions of the majority; the existence 
of great political parties divided by broad issues of policy, rather 
than by sectional interests; and finally the existence of a mobile 
body of public opinion, owing no permanent allegiance to any party 
and therefore able, by its instinctive reaction against extravagant 
movements on one side or the other, to keep the vessel on an even 
keel. In India none of these factors can be said to exist to-day. 


* J. P. C. Report, Vol. I, p. 11 , 
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MiNisTHiES. wMle the aboTe considerations only convinced 

the committee of the necessity of introducing certain 
safeguards in the Constitution, the system of Parliamentary govern- 
ment has been recently subjected to severe criticism in India on the 
ground that under the present circumstances it can only mean the 
permanent rule in each province of a communal majority and the 
consequent exclusion from office, or relegation to unimportant port- 
folios, of the representatives of the minorities. Hence, the proposal 
for Coalition Ministries, in which representatives of the minorities 
may be included, has been widely canvassed by a section of opinion 
in India ; but any such provision by law would strike at the very root 
of the principle j of Joint Responsibility and thereby undo what little 
has been achieved by now. It would introduce the communal virus 
right into the deliberations of the Government itself. But if the 
only alternative to them is a complete deadlock and an intensifica- 
tion of communal feelings, they may be resorted to provided there 
is a prior agreement upon a body of specific objects which they agree 
to be temporarily more important than these differences,* and in 
the hope that the communities may thereby learn to sink gradually 


their differences by concentrating on far reaching economic and 
social programmes and relegating communal issues to their proper 
place, so that in time to come communal divisions may lose all force 
and such coalitions may then become redundant. To advocate 
coalitions as a normal or permanent feature of a constitution is to 
perpetuate our communal divisions and render the executive incapa- 
ble of united and vigorous action. It will be a serious aggravation 
of an evil which is already inherent in parliamentary democracy.f 



[ 


* See Laski, Parliamentary Government in England pp. 78-9, 

t Ct, Prof. D. N. Bannerjee’s paper on “The Problem of Party Government in India,” The Indian 
Journal of political Science, April, 1941, For a constructive suggestion regarding a new type of exe- 
cutive suited to the peculiar conditions of India see the author’s paper on the subject in the Indian 
Journal of Political Science, July 1942. 



CHAPTEE XI 
FEDERAL FINANCE 


Govermnents in modern times require large amounts of money 
for carrying on tlieir administration. This money is generally raised 
in the form of taxes levied on the people. The existence of iriore 
than one government in a country— e.g., the Central and Provincial 
governments in India, raises the question of finding suitable sources 
of revenue for each government, so that adequate amounts may be 
secured for the smooth and efficient administration of the country’s 
affairs. 

1. Historical Background, 

INTRODUCTORY. present financial system of India is a product 

of gradual evolution made dui’ing the last century 
and a half. For a long time, the right to levy taxation and authorize 
expenditure was vested only in the Government of India and the Pro- 
vincial governments were looked upon as mere agents of the Central 
government, both in collecting and spending money. The history of 
financial relations between the Central and Provincial governments 
falls into three well-defined periods. During the first period, which 
lasted upto 1871, there was complete centralisation of finance; the 
second period, from 1871 to 1919, witnessed a process of gradual 
financial decentralisation ; and during the third period, from 1919 to 
1936, a clear distinction was made by rules between Central and Pro- 
vincial heads of revenue and expenditure. The acceptance of the 
ideal of Federation and the introduction of Provincial Aixtonomy 
in April 1937 have brought new considerations which lie at the basis 
of the present arrangement. 

UPTo^isnT The policy of concentration of all authority — ^legis- 

lative, administrative and financial, in the hands 
of the Central Government, was pursued ever since the passing of the 
Regulating Act of 1773. It led to the complete subordination of the 
Provincial governments to the Centre. The Provincial governments 
could neither raise money nor spend it without the express authority 
of the Centre.^ ^^If it became necessary,” wrote Sir John Strachey, 
*Ho spend £20 on a road between two markets, to rebuild a stable 
that tumbled down, or to entertain a menial servant on wages of 10 
shillings a month, the matter had to be formally reported for the 
orders of the Government of India.” Such a system could not but 
lead to gross waste, as no Provincial government would have any 
incentive for economy. Besides, it enforced a barren uniformity in a 
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country whose diversity of conditions called for local independence 
nnd initiative. The Provincial governments, having no interest in the 
development of the revenues, offered little co-operation in tiie matter, 
with the result that there was neitlier economy nor elasticity, nor 
the necessary diversity in the financial system. To quote again Sir 
John Straehey, ‘‘The distribution of the public income degenerated 
into something like a scramble, in which the njost violent had the 
advantage with very little attention to reason.^ As local economy 
brought no local advantage, the stimulus to avoid waste was reduced 
to a minimum, and as no local growth of the income led to local means 
of improvements, the interest in developing the public revenues was 
also brought down to the lowest level. 


PKRioD^^^^ t<^wards financial devolution was 

1871 TO 1919. taken in 1871 when Lord Mayo’s G-overnment ini- 

tiated the system of Provincial Settlements “by 
which certain heads of expenditure of a local character, along with 
the revenue or departmental receipts yielded by them, were trans- 
ferred to the Provincial Governments. ’ ’ These heads were : — Police, 
Jails, Education, Roads and Civil Works, Medical Services, and 
Registration. As the revenue received under these heads was not 
adequate to meet the cost of administration, the provinces received 
certain annual lump-sum grants from the Central Government, and 
were required to make up the deficiency, if any, by local taxatioru 
This at once led to a greater sense of responsibility among the Pro- 
vincial governments which tried to distribute their limited resources 
in the best possible way. But, the annual settlement of lump-sum 
grants gave rise to provincial rivalries and the Provincial governments 
soon discovered that the practice of economy on their part would 
only bring about a reduction in the amount assigned to them in the 
next financial settlement. In 1877, Lord Lytton’s Government carried 
the process a step further, by transferring additional heads to the Pro- 
vincial Governmenft. These were : Land Revenue, Excise, Law and Jus- 
tice, General Administration, and Stamps. The annual grants allowed 
to the provinces were raised and in addition a share in the revenries 
yielded by Excise and Stamps was given to them. Thus, a beginning 
of the system of “divided heads” was made. In other ways, this 
arrangement was merely an extension of the principles of the settle- 
ment of 1871, and contained all the defects of that settlement. In 
1882, Lord Ripon’s Government introduced two main changes. 
Firstly^ the heads of revenue were divided into three main catego- 
ries: — (i) Imperial heads: — Customs, Salt, Opium, etc; (ii) Provin- 
cial heads: — Departmental Receipts under Provincial heads of Ex- 
penditure and Provincial Rates or local taxes; (iii) Divided heads: — 
Excise, Stamps, Forests, Registration, etc. The system of lump-sum 
grants was abolished, and instead, the provinces were assigned a 
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share in Land Revenue which thus became a ^"divided head.^’ 
the settlements were to be made thereafter not every yeai%, 
but every five years. Minor changes were made in such subsequent 
settlements ill 1887, 1892 and 1897. In 1904, Lord Curzon’s Govern- 
ment declared these settlements as quasi-permanent. In 1912, Lord 
Hardinge’s Government, after making certain changes on the re- 
commendations of t|ie Royal Commission on Decentralisation which 
presented its report in 1909, declared these settlements as permanent. 
These arrangements continued till the introduction of the Reforms 
in 1919.^ 


PK&REFORMS™^ ’^he financial arrangements existing before 1919 
ARRANGEMENT. contained various grave defects. The Divided 
heads were a veritable bone of contention and led 
to interference by the Central Government in provincial matters;, 
provincial inequalities and jealousies led to extravagance and mutual 
recrimination; and the Provincial Governments were yet too sub- 
ordinate to the Central Government in as much as they could frame 
no separate budgets, and had no independent powers of taxation and 
borrowing. 


The Reforms of 1919 ushered in a new era in the 
1919-1986. history of Indian finance. As the provinces were 

given a partial measure of responsibility, it was 
necessary to allocate the heads of expenditure and the sources of 
income so as to free them from constant interference by the Centre. 
Hence, the first change made in the financial relations between the 
Centre and the provinces was the abolition of ‘‘divided heads.’’ A 
clear distinction between Central and Provincial heads was drawn 
by rules made under the Government of India Act, 1919. The Cen- 
tral heads included Customs, Income-tax, Railways, Posts and Tele- 
graphs, Opium, Salt, Military Receipts, etc., and the Provincial heads, 
included Land Revenue, Stamps, Registration, Excise and Forests. 
The Provincial governments were now authorised to levy taxation on 
their own authority, on matters classified as provincial and were 
empoAvered to frame their own budgets. Thus, a limited independence 
was granted to them, so that they were no. longer entirely at the 


mercy of the Government of India. But, the abolition of “divided 
heads” and the complete transfer of certain lucrative sources, parti- 
cularly land revenue, to the provinces, soon created a problem for 
the Central Government which found its financial position adversely 
affected. It demanded certain contributions from the provinces to 
make up for the deficit in the Central budget. Accordingly, a com- 
mittee, presided over by Lord Meston, was appointed to go into the 
question and fix the amounts of contribution payable by different 
provinces. The recommendations of the Meston Committee, referred 
to in popular language as the Meston Award, gave rise to protests. 
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from almost all provinces each of whom complained of singularly 
unfair treatment. This system of provincial contributions being un- 
popular and wrong in principle met with insistent opposition; but 
it was continued till 1928-29 when it was finally abolished. 

2. The Problem of Federal Finance 

THE problem!^ acceptance of the idea of All-India Federation 

created a fresh problem of putting the financial 
relations between the Federation and the Provinces on a footing com- 
patible with the basic principles of federalism. Though the principles 
by which public finance is conducted are the same in a F’ederal as 
in a Unitary State, it is necessary in a federal constitution that the 
sources of revenue and the heads of expenditure should be allocated 
among' the Federal and Provincial Governments by the constitution 
itself. Such allocation should be rigid so as to remove all possibilities 
of encroachment or of over-lapping jurisdiction, and must be such 
that it fits in with the distiubution of legislative powers among the 
Federation and its units. It is further necessary to see that the 
arrangement decided upon secures adequate funds to each govern- 
ment and is conducive to administrative convenience and economy. 
The problem of Federal finance is, therefore, to harmonise a rigid 
allocation of financial powers with adequacy for all, at the same time 
having regard to administrative convenience and economy. Such a 
problem admits of no single solution applicable to alT federations. 
The prevailing circumstances in a country determine the detailed lines 
on which it could be solved. 

scheme of federal finance adopted in India is 
the result of the deliberations of several bodies. 
The Federal Finance Sub-Committee of the Round Table Conference, 
known as the Peel Committee, laid down in 1931 the general princi- 
ples and left to the Percy Committee to settle the details. The Joint 
Select Committee in 1933-34 reconsidered the whole problem, and its 
recommendations were in the main embodied in the provisions of the 
Government of India Act, 1935. The Act, however, left several mat- 
ters of detail undecided and provided for their settlement by Orders- 
in-GounciL Accordingly, Sir Otto Niemeyer, an official of the British 
Treasury, was deputed to India to conduct a financial enquiry. His 
recommendations, popularly known as the Niemeyer Award, were 
accepted in toto and Orders-in-Gouneil were issued in accordance 
with them. The present financial relations between the Centre and 
the Provinces are therefore governed by the provisions of the Gov- 
ernment of India, Act, 1935, as supplemented by Orders-in-Councih 

3. Financial Relations between the Centre and the Provinces 

The governing principle of the present financial relations between 
the Government of India and the Provincial Governments is contained 
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ill the rigid line drawn between Federal and Provincial sonrees of 
revenue. Thus, each lias a well-marked sphere definitely assigned 
to itj any encroachment by the other being ultra u{ires, 

A. BASIC PRINCIPLES OP. DISTRIBUTION. OP EEVENUES 


rIvInues following taxes included in the Federal Legis- 

lative List can be levied only by the Government 
of India: — (i) Customs duties; (ii) Duties of Excise on tobacco 
and other goods manufactured in India except alcoholic liquors, 
hemp," drugs, etc., (iii) Taxes on Income other than agricultural in- 
come; (iv) Corporation Tax; (v) Duties on Salt; (vi) Taxes on the 
capital value of property^ other than agxucultural land; (vii) Taxes 
on the capital of companies ; (viii) Duties in respect of succession to 
property other than agricultural land; (ix) Stamp duties on bills of 
exchange, cheques, etc., (x) Terminal taxes on goods and passengers 
carried by rail or air; (xi) Taxes on railway fares and freights. 

REVENUES.^ The following taxes included in the Provincial 
Legislative List can he levied only by the Pro- 
vinces; — (i) Land Revenue; (ii) Excise duties on intoxicants like 
liquor, heihp and drugs; (iii) Taxes on Agricultural Income; (iv) 
Duties in respect of succession to agricultural land; (v) Judicial 
Stamps; (vi) Taxes on land, buildings, hearths and windows; (vii) 
Capitation taxes; (viii) Taxes on professions, trades and callings; 
(ix) Taxes on sale of goods; (x) Taxes on entertainments, amuse- 
ments and gambling; (xi) Taxes on mineral rights; (xii) Taxes on 
animals and boats. 


PROVINCIAL 

REVENUES. 


B. FINANCIAL ADJUSTMENTS 

INTRODUCTORY above broad division is, however, subject to a 

few adjustments. Ordinarily, the Government of 
India levies, colleets and appropriates the revenues secured from 
taxes included in the Federal Legislative List, hut to that there are 
the following four modifications:— 

ASSIGNED T™^ the net proceeds of certain taxes levied 

PROVINCES. and collected by the Federation have to he compul- 

sorily handed over to the provinces. These taxes 
are ; — Duties in respect of succession to property other than agricul- 
tural land, such stamp duties as are mentioned in the Federal Legis- 
lative List, terminal taxes on goods or passengers carried hy rail or 
air, and taxes on railway fares and freights. Here the Federal 
Government merely acts as a levying and collecting agent for the 
provinces. The reason why these taxes were not included in the 
Provincial Legislative List was that uniformity of policy in these 
matters throughout India was regarded as of paramount importance. 
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I>IVISION OF 
'INCOME TAX. 


of certain other taxes 

PHoviNCES. in the Federal Legislative List, may he 

either entirely or in part handed over to the pro- 
vinees. These taxes are:— Duties on Salt, Federal duties of Excise 
and Export duties. In the case of export duty on jute, however, the 
Federation is hound to assign to the jute-growing provinces (of Ben- 
gal, Bihar, Assam and Orissa) such percentage of the net proceeds, 
being not less than 50, as may he fixed hy Orders-in-Oouneil. It is, 
to be distributed in proportion to the amounts of jute grown in the 
different provinces. This percentage has been fixed at 62i on the 
recommendation of Sir Otto Niemeyer. 

Thirdly, the Federal Government is not to pochet 
all the receipts from Income-tax, hut is to hand 
over to the Provinces, after a prescribed period, a percentage of the 
net proceeds of the tax, except the amounts collected from the Chief 
Commissioners^ provinces and on federal emoluments. This pereent- 
.age has been fixed by Orders-in-Council, issued in accordance with 
the Niemeyer Award, at 50 ; and the amount so payable is to be divid- 
ed among the different provinces on the following percentage basis : — 
Bombay and Bengal 20 each; Madras and the United Provinces 15 
•each; Bihar 10; Punjab 8 ; Central Provinces 5; Assam 2; Orissa 2; 
:Sind 2; and North-West Frontier Province 1. The Federation may, 
however, levy a federal surcharge on Income-tax, the proceeds of 
which would form part of Federal revenues. 

And fourthly, certain provinces receive annual cash subventions 
or grants-in-aid as recommended by Sir Otto Niemeyer. 


SUBVENTIONS. 2. The United Provinces: — ^Es. 25 lakhs per year 
for five years. 

2. Assam: — Rs. 30 lakhs per year. 

3. The North-West Frontier Province: — ^Rs. 100 lakhs per year. 

4. Orissa: — Rs. 47 lakhs in the first year (1937),^ Rs. 43 lakhs 
in each of the next four succeeding years; and in every 
subsequent year, Rs. 40 lakhs. 

5. Sind: — Rs. 110 laklis in the first year (1937), in each of the 
next nine years Rs. 105 lakhs; and thereafter by gradual 
reduction to Rs. 55 lakhs per year.*^ 


■C. CONCLUSION 

The financial arrangement outlined and explained above repre- 
sents an attempt to secure a fair treatment both to federal and 
provincial governments. It has not, however, been entirely free 


* The subvention to Sind is discontinued with effect from 1944-45 as a result of an agreement 
between the Government of India and the Sind Government, providing for the cancellation of the 
Barrage debt payable by Sind, the commutation of subventions and the payment of the difference of 
jabout Rs. 670 lakhs by Sind. 
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from criticism OB. groimds of inequality of treatment and inadequacy 
of revenues granted to the provinces. The present financial position 
of the Government of India and the various provincial governments, 
may now be Tbriefly noted. 

4. Bevemie and Expenditure of the Government of India 

The main sources of income and the chief heads of expenditure 
of Government of India are shown in the table on page 187. Since 
the outbreak of war, and more particularly since .1941, the finances 
of the Government of India have been vitally aifected. Hence, the 
figures relating to 1989-40, the year just before the present war pro- 
duced any significant financial changes, as well as those for the 
year 1943-44^ are given in that table* 

REVENUES. Pre-war Budget of 1939-40 .shows that on the 

Revenue side, by far the inost important source of 
income was Customs. This included duties on goods imported into- 
India and duties on certain goods, mainly jute and rice, exported 
from India. Next in importance came Income Tax paid on a gradu- 
ated scale by all those whose incomes were Es. 2,000 per year or 
more. There was also a Super-tax paid on large incomes and a Cor- 
poration Tax levied on incomes of companies. Salt and Central 
Excise duties (on matches, sugar, kerosene) were also important 
sources of revenue. These were taxes on necessaries of life and the 
tax on salt had long dra^vn special attention as being a tax on the 
very poorest. Opium which was once an important source had com- 
pletely dried up due to the stoppage of export of Opium to China. 

Since the outbreak of war, the Revenues of the Government of 
India have undergone a substantial change. Customs Revenue has 
fallen due to shrinkage of foreign trade; while Income-tax, Super- 
tax and Corporation Tax have yielded increasing amounts due to 
higher rates and the increase in incomes ; the Excess Profits Tax and 
the additional Central Excise duties have also improved the revenues, 
of, the Government of India. And lastly, the Railways, Posts and 
Telegraphs and Currency and Mint have produced substantial sur- 
pulses, so that the total income from all sources of Revenue has shot 
up from about Rs. 124 crores in 1939-40 to about Rs. 273 erores in 
1943-44. 


CENTRAL 

EXPENDITURE. 


On the side of Expenditure, the Pre-war position 
shows that about half the money was spent on 


Defence Services; judged by any standards of modern peace-time 
expenditure, this was clearly excessive in the ease of a poor country 
like India. Railways and Civil Administration accounted for another 
one-third of the total expenditure and the payment of interest etc., 
on Public Debt absorbed about Rs. 12 crores every year. Thiis„ 
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Government of India— Revenue and Expenditure 


( In lakhs of Rupees ) 


. 

Revenue. 

CO 

•§ 05 

fl! 

Expenditure. 

cfl. , 

g it 

.S 'Oi ' 

ill 


(Sll 

^ 

-amS 


S 1-H 

Ills 

Principal Heads of 



Direct Demands on 



Revenue 



Revenue 

3,87 

5,58 

Customs 

43,94 

30,00 

Railways 

29,58 

X'mm: 

Central Excise Duties . . 

6,13 

25,02 

Irrigation 

10 


Corporation Tax 

2,17 

42,80 

Posts and Tele- 





graphs 

74 

85 

Taxes on Income other 



Debt Services 

12,26 

■ 11,45 

than Corporation Tax 

13,13 

47,10 





Civil Administration . , 

11,12 

17,88 

Salt 

9,00 

9,50 

Current and Mint 

42 

1,56 

Opium 

49 

1,08 

Civil Works & Mis- 



Other heads 

98 

1,19 

cellaneous Public 
Improvements 

2,76 

2,88. 




Total • 

75,84 

156,69 




Departmental Re- 
ceipts, etc. 

Railways 

33,18 

64,70 

Miscellaneous 

3,78 

7,38 




Defence Services 

55,17 

198,83. 

Irrigation : Net Receipts 

•• ' 

-2 

Contributions to 



Posts and Telegraphs : 



Provincial Govern- 



Net Receipts 

1,59 1 

9,21 

ments 

3,06 

2,75 

Debt Services 

73 

1,63 

Extraordinary Items 

1,11 

27,14. 

Civil Administration . . 

1,04 

I . 1,25 ■ 




Currency & Mint 

89 

5,13 




Civil Works & Miscel- 






laneous Improve- 
ments 

29 

47 




Miscellaneous 

1,43 

3,93 




Defence Services 

5,89 

16,02 




Extraordinary Items . . 

3,10 

14,37 




Total Revenue 

123,97 

273,48 

Total Expenditure 

123,97 

314,05 


: hardly any appreciable sum was spent on any nation-building acti- 
vities which had all been transferred to the Provincial Governments. 


The outbreak of war has, however, been responsible for a phe- 
nomenal increase in the expenditure of the Government of India. This 
increase is naturally the heaviest uiider Defence and other depart- 
ments, e.g., Supply, directly connected with the prosecution of the 
war. The increase under Civil Administration is due partly to the 
increase in the administrative personnel, and partly to rise of prices 
necessitating higher costs of purchase of goods and grant of dearness 
allowances. Over and above financing its own war expenditure, the 
Government has also been saddled with the responsibility of incurring 
expenditure to pay for the purchases made in India by the United 
Kingdom and her Allies. Though the Government of India is ulti- 
mately to be reimbursed to the extent to which it spends on behalf of 
His Majesty’s Government, it has had to devise ways and means of 
finding at present the necessary money in India. Not being able to 
raise sufficient money by taxes or loans, it has resorted to printing 
more notes through the agency of the Reserve Bank of India. This 
has led to high prices and consequent suffering for classes with more 
or less fixed money incomes. 

5. The Revenue and Expenditure of Provincial Governments 


The principal sources of revenue and the main heads of expendi- 
ture are given in the tables on pp. 189 and 190. 


NOBMAL 

FOSITION, 


It will be observed that the total Revenue and 
Expenditure of the different provinces vary within 
wide limits. Madras, Bombay, Bengal, the United Provinces and the 
Punjab spend three or four times as much as any of the remaining 
provinces. The Provincial Revenues are derived from a few main 
sources. Land Revenue naturally holds a pre-eminent position in 
each province. Excise duties on liquor and other intoxicants like 
hemp, drugs, etc., come next; then come stamps on judicial documents. 
The incomes from Forests, Registration and Irrigation are not gene- 
rally appreciable, though that from Forests has recorded a substantial 
increase during war. On the side of Expenditure, General Admini- 
stration, Administration of Justice and Police and jails absorb about 
one-third of Provincial Revenues, with the result thatjuffieient funds 
are not left for the numerous departments of a developmental 
character. 


FINANCE. present war has led to a considerable increase 

in revenue under nearly all the heads. Under 
the stimulus of rising agricultural prices, land revenue has yielded 
more due to reduced remissions and quicker collections. Due to the 
* abnormal war orders for timber, the forest revenue has gone up 
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* The Total Revenue Receipts include several other minor heads of Revenue>ot mentioned above, 
f This includes receipts under Irrigation, 


rCCVINCIAL EXPENDITURE 

(In lakhs of Rupees) 

Budget Estimates, 1943-44. 
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* This represents expenditure on departments connected with collection of Revenues, 
t Besides the main heads of expenditure mentioned here, this includes minor heads of expenditure. 
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•quite mueli. The increase in excise revenue is accounted for partly 
by greater demand for Indian-made liquor and higher bids at auc- 
tions, but mainly by the decision of bureaucratic Governments to 
abandon prohibition even where it was a success. Stamp and regis- 
tration fees too have produced more. But by far the most important 
single addition to provincial revenues comes from the increase in the 
divisible pool of the income-tax.^'* Several provinces have levied 
taxes which find no mention in the above tables as they are only of 
local importance. The Property Tax in Bombay, the Genex'al Sales 
Tax in Madras, and Taxes on Agricultural Income in Bihar and 
Assam are prominent among them. The war has also saddled the 
Provincial Governments with additional expenditure due to increase 
of administrative work in connection with new departments like 
Civil Defence, Civil Supplies, and Price Control. The increase in 
cost of living has also compelled Provincial Governments to pay 
dearness allowances to their lower paid staff. But since the main 
burden of financing the war has fallen on the Central Government the 
financial position of the provinces has, on the whole, been improved 
rather than worsened. Some of them have actually set apart funds 
for the reconstruetipn problems in the post-war period. This appar- 
ently satisfactory position is due to slackness in the development of 
nation-building activities and to a temporary prosperity created in 
certain sections by the war. The basic problem of Provincial finance 
— which had made its appearance before the war and which is likely 
to reappear with redoubled vigour after the war — is indicated in 
the following paragraph. 

FROv^N^cS^^ working of the provincial part of the new con- 

FiNANCE. stitution before the war has exposed the financial 

difficulties which most of the provinces have to ,f ace 
in normal times. Land Revenue being collected mostly from petty 
farmers with small holdings not only does not admit of expansion, 
but is in need of reduction, and a policy of remissions and suspen- 
sions had been actually adopted by most of the Provincial Govern- 
ments* The revenue from Excise has long been regarded in India 
as immoral, or at least anti-social, and programmes of gradual, and 
in some cases rapid, introduction of prohibition have been attempted 
in most provinces, particularly in those where the Congress Ministries 
were in power. Such a policy has already resulted in huge loss 
to the Provincial Governments. The completion of the Prohibition 
programme wonld not only mean the disappearance of revenue from 
excise, but would actually saddle the Provincial revenues with 
recurring expenditure on preventive staff appointed to check 
smuggling and illicit manufacture of liquor, etc. With such gloomy 
prospects on the revenue side, the Ministries naturally found it 


* The Eastern EcoEomist, Vol. 2, No. 15, p. 551. 
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impossible to set aside adequate funds for finaneiug tlieir programmes, 
of developing education, industries, agriculture and otber depart- 
ments of public welfare. 

THE SOLUTION. main lines of the solution of the problem of 

provincial finance may be briefly summed up as. 
follows. There should be, in the first instance, the strictest economy 
in all departments so as to eliminate all wasteful expenditure. In so 
far as certain expenditure, specially salaries of high officials, is. 
charged on the revenues of the province, the hands of the provincial 
government are practically tied y but every avenue of administrative 
economy should be explored. Beoandly^ tYie present sources of income 
should, as far as possible, be jealously guarded. Bold programmes,, 
such as those of prohibition and drastic reductions in land revenue,, 
which imply immediate and wholesale curtailment of revenues, should, 
be’ considered along with the necessity of spending funds for thc’ 
development of nation-building activities, like education, health, in- 
dustries, agriculture, etc. Thirdly y the scope for fresh taxation should 
be carefully examined. Taxes on sale of goods, Duties on succession 
to property, Taxes on Agricultural Income, and other like measures,, 
may be devised so as to bring in fresh revenues, without throwing any 
appreciable burden on the poorer classes. In short, the question is. 
one of augmenting the present resources and spending them in such 
a way that they yield the' maximum welfare of the province. For 
undertaking tasks involving heavy expenditure, the Provinces will 
have to resort to borrowing, 

BORROWING. proviuces are now given the right to borrow' 

money on the security of their own revenues, within 
such limits as may be fixed by the Provincial Legislatures. A pro- 
vince may not without the consent of the Federation borrow outside 
India, nor without the like consent raise any loan if there is still out- 
standing any part of a loan made to the province by the Government 
of India. Such a consent is not to be unreasonably withheld nor is 
any unreasonable condition to be imposed in respect of provincial 
borrowing; if there is any dispute as to the reasonableness of such 
refusal or condition, the decision of the Governor-General in his 
discretion shall be final. All loan operations of the Provincial (and 
Federal) Governments are to be conducted through the Reserve Bank 
of India. 

A number of Provinces have already availed themselves of the- 
powers of borrowing. But the tendency has been to pursue the 
orthodox canons of ‘^safe’’ finance; and large loans for a rapid and 
wholesale reorganisation of Educational, Agricultural, Industrial and 
Public Health activities are still conspicuous by their absence. 


CHAPTER XII 


THE HOME GOVERNMENT OF INDIA 


^VERNMENT. expressioH ‘‘Home Government’’ refers to that 

part of constitutional machinery for the governance 
of India, which is located in England. The political subordination of 
India to Great Britain necessitates the establishment, in that country, 
of an authority to control Indian affairs. 


the crown. Since the passing of the Government of India Act, 

1858, the control over the Government of India is 
vested in the Crown. The Crown in England acts on the advice of 
Ministers and this practice, though based on a mere convention, is as 
rigidly binding as any law could be. The functions and powers of 
the Crown in relation to India are, therefore, exercised through a 
Secretary of State who is the constitutional adviser of the King in 
all matters affecting the Government of India. 


1. The Secretary of State for India 

The office of the Secretary of State for India was first created in 
1858, when the control over the Government of India was transferred 
from the East India Company to the Crown. All powers, hitherto 
exercised by the Court of Directors of the Company and the Board 
of Control, were vested in the Secretary of State. 

Secretary of State for India is a member of 
the British Cabinet and, like his colleagues, is 
appointed by the Crown on the recommendation of the leader of the 
party v/hich has a majority in the House of Commons. His is, there- 
fore, a purely political office with no fixity of tenure. He is a member 
of one of the houses of Parliament and is, along with his other col- 
leagues, responsible to it. He continues in office so long as his party 
commands a majority in the Commons and, as a rule, the members of 
the Cabinet have a joint responsibility in as much as they take up 
and relinquish office together. 

coNTR^^iN^^^^ control of Parliament over the Secretary of 

PRACTICE.* State for India and other members of the Cabinet 

is complete. By means of interpellations, resolutions 
and debates, the members of Parliament can criticise the policy of the 
Government in relatio}i to India ; and since Parliament has the ultimate 
powers of legislating for India or refusing to sanction the salary of the 
Secretary of State for India or moving a vote of censure against the 
Cabinet, its slightest wishes are respected by the Secretary of State. 
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111 practice, howevei', Parliament allows great lattitiide to the Secre- 
tary of State. Preoccupation with home or foreign affairs, unanimity 
of different political parties in England with regard to Indian ques- 
tions, the comparative stability of the administration in India and a 
general sense of indifference attributable to ignorance of Indian coiicli- 
tions and the long distance involved, make the Secretary of State 
virtually independent in his day to day decisions, thoiigli on ques- 
tions of policy he acts according to the wishes of the Cabinet as a 
whole. 


SEo^ARiES. Secretary of State for India is assisted by two 

Under-Secretaries— one * Parliamentary and the 
other Permanent. The Permanent Under-Secretary is an official of 
the Civil Service in England and controls the entire department, 
providing expert advice and information to the Secretary of State. 
His tenure of office is entirely independent of any changes in the 
composition of the Ministry. As an administrative head, his duties 
are primarily those of a routine character. The Parliamentary Under- 
secretary is, however, a prominent member of the party in power 
and is a member of the British Parliament, usually selected from the 
house other than the one in which the Secretary himself sits. He 
expounds the policy of his chief, answers questions relating to India 
on his behalf, and in every way acts as his political assistant. His 
office, like that of the Secretary of State, is political. Hence, changes 
in the composition of the British Ministry involve changes in his 
office also. 


2. Advisers to the Secretary of State 

COUNCIL?^ Secretary of State for India, being a politician 

of Great Britain, is not ordinarily expected to 
possess detailed knowledge of Indian problems hence the necessity 
of providing him with a Council of expert advisers was recognised 
ever since the creation of his office in 1858. With the lapse of time, 
the composition of the Council underwent great changes and, except 
in a few matters where the Secretary of State was bound to act in 
accordance with the decisions of the majority of the members of his 
Council,- the functions of the Council were purely advisory. Opinion 
in India was emphatically against the existence of the Council as it 
was reactionary in composition and was, in practice, little more than 
an expensive luxury serving as a screen, rather than as a check, on 
the activities of an omnipotent Secretary of State. Moreover, it was 
felt that with the establishment of self-government in India the 
necessity of a body of advisers to the Secretary of State who would 
be reduced to the status of a constitutional head, would disappear. 

The retention of any such body would only give the impression that \ 
the transfer of power to the people was not intended to be real, and 
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that the Secretary of State would still continue to exercise large 
powers and take important decisions. The continued existence of the 
Council was therefore regarded as incompatible with the grant of 
self-government to India. 

ADvisBRa^^^ Government of India Act, 1935, while abolish- 

ing the old Council, has made provision for the 
appointment of Advisers to the Secretary of State. The corporate 
personality of the Secretary of State in Council has disappeared and 
its place has been taken by the Secretary of State, After the intro- 
duction of Federation, the number of Advisers is to be not less than 
three and not more than six, but the actual number may be decided 
by the Secretary of State for India, who is also responsible for their 
appointment. For the transitional period, the number may be not 
less than eight and not more than twelve. At present the actual num- 
ber is ten. They hold office for a period of five years and are not 
eligible for re-appointment. Any Adviser may resign his office or 
may be removed from his office by the Secretary of State if he is 
satisfied that any person so appointed has, by reason of infirmity of 
mind or body, become unfit to continue to hold his office. No adviser 
to the Secretary of State is capable of sitting or voting in either house 
of Parliament. One-half at least of the number of advisers must be 
persons who have held office for at least ten years under the Crown 
in India and must not have left India more than two years before 
the date of their appointment. Each Adviser receives an annual 
salary of £1,350; a special subsistence allowance of £600 per annum 
is given to those domiciled in India at the time of their appointment. 

THEm POWERS. of the Advisers is to advise the Secretary 

of State on any matter relating to India on which 
he may consult them. It is left to the discretion of the Secretary of 
State to consult his Advisers or not. If he decides to do so, he is free 
to consult them either individually or collectively, and is not bound 
to act in accordance with their advice. Exception is, however, made 
in matters relating to Services and other minor affairs, where the 
Secretary of State is required to obtain the concurrence of at least 
one-half of his advisers before exercising his powers. The scope of 
the Advisers’ statutory functions is thus much more restricted than 
was that of the members of the old Council. 

3. The Control of the Secretary of State over India 

^ constitutional adviser of the Crown and as a 
representative of the British Parliament, the Secre- 
tary of State is the political Chief of India. The Act of 1858 which 
created his office entrusted him with all powers hitherto exercised by 
the Court of Directors and the Board of Control. These plenary 
powers were thus summed up by the Government of India Act, 1919. 
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''In particular, the Secretary of State may, subject to the provisions 
of this Act or made thevernider, supermte^id, direct and con- 
trol all acts, operations and concerns which relate to the Government 
or Bevenues of India, and all grants of salaries, gratuities and allow- 
ances, and all other payments and charges, out of or on the revenues 
of India/ ^ (Italics mine,) 


relSx^ion. provided for the gradual estab- 

lishment of self-governing institutions in India and 
made provisions for "transferring’^ some functions of the government 
in the provinces to Ministers responsible to the legislature, 
it was only natural that the authority of the Secretary of State 
should be correspondingly relaxed. This could not be provided by 
law, but was done by the development of conventions whereby the 
Secretary of State undertook not to interfere in "transferred” sub- 
jects except to secure certain defined purposes, viz., : — to safeguard 
central subjects ; to decide questions arising between two provinces 
which have failed to agree ; to safeguard Imperial interests : to deter- 
mine the position of the Government of India in respect of questions 
arising between India and other parts of the Empire; and to safe- 
guard the exercise of powers and duties, imposed upon the Secretary 
,of State or the Secretary of State in Council by certain sections of 
the Government of India Act, 1919. At the centre no such 'transfer’ 
was made and the authority of the Secretary of State was therefore 
preserved intact, except for the adoption of a Fiscal Convention 


whereby the Secretary of State agreed to abstain from interfering in 
matters of India’s fiscal or commercial policy whenever the Govern- 
ment of India and the Indian Legislature were in agreement. . 

position!^^^ Government of India Act, 1935, has introduced 

Provincial Autonomy and made provision for the 


transfer of all provincial departments to the control of a Council of 
Ministers. Accordingly, the statutory powers of the Secretary of 
State have now been couched in less general or comprehensive terms. 
The general right to "superintend, direct and control all acts, 
operations and concerns which relate to the Government, or revenues 
of India” is no longer expressly vested in the Secretary of State. 
But his powers are still enormous. Firstly, pending the inauguration 
of Federation, the Governor-General is still under the general con- 
trol of, and is to comply with any particular directions as may from 
time to time be given to him by, the Secretary of State. And, in all 
matters in which the Governor of a province is required to act in his 
discretion, or to exercise his individual judgment, he is subject to the 
general control of the Governor-General in his discretion, and when- 
ever the latter acts in his discretion, or exercises his individual 
judgment, he is under the control of the Secretary of State. Thus 
the Governors and the Governor-General are still responsible to the 
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Secretary of State in that sphere of administration in which they 
have been armed with authority to rule otherwise than on the advice 
of Ministers. And since this sphere is technically large and includes 
all the ‘‘Reserved’' departments at the Centre, the Secretary of State 
still wields vast statutory powers over the affairs of government in 
India. 

Secondly, there are various other statutory powers vested in 
the Secretary of State, the more important among them are the 
following: — 

(1) Recruitment to the Indian Civil Service, the Indian Medi- 
cal Service and the Indian Police; recruitment of suitable 
persons to fill civil posts in connection with the discharge 
of any functions of the Governor-General in which the 
Governor-General is required to act in his discretion (i.e., 
Defence, Foreign Affairs, Ecclesiastical Affairs, Tribal 
Areas, etc.) ; and appointments concerned with Irrigation. 

(2) Borrowing money in England on behalf of India. 

Thirdly, the Secretary of State being the constitutional adviser 
of the Crown, all powers vested in the Crown are, in practice, exer- 
cised on the recommendation of the Secretary of State who, therefore, 
has an important voice in 

(1) Making appointments of the Governor-General, the Gov- 
ernors, the Judges of the Federal Court and of High Courts 
and the Auditor-General; 

(2) Issuing Instruments of Instructions to the Governor-General 
and the Governors ; 

(3) Signifying the Crown’s assent to Bill reserved for the signi- 
fication of His Majesty’s pleasure thereon; 

(4) Disallowing Acts duly assented to by the Governors or the 
Governor-General ; 

(5) Issuing Orders-in-Council ; 

(6) Exercising the powers of the Crown in relation to Indian 
States ; and 

(7) Other matters in which the Crown exercises powers in rela- 
tion to India. 

The Secretary of State for India is, thus, the ultimate political 
authority who guides the destinies of India from day to day; the 
Governor-General and the Governors, powerful as they are within 
their own domains, are completely subordinate to him and have to 
adjust their own outlook and conduct to suit the wishes of this repre- 
sentative of the British Parliament. In the words of Prof. Harold J. 
Laski, “on issues of essential difference the keys of power are in 
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London and not in Delhi. Prof. K. T. Shah sums up the powers 
of the Secretary State as follows : 

a general review of all these varied and substantial powers, 
the Secretary of State still stands out unmistakably as the most 
dominant authority in . the Indian Constitution. His powers may 
not he so imposing in appearance as those of the Governor-General 
or the Provincial Governors. But these are merely his creatures, 
obedient to every nod from the Jupiter of Whitehall, amenable to 
every hint from this juggler of Charles Street. His powers extend 
not merely to matters of fundamental policy; to the protection of 
British vested interests; to the safeguarding of Britain's imperialist 
domination. They comprise even matters of routine administra- 
tion, the more important doings of the Indian Legislature, and eve3.i 
the appointments, payment of superannuation of certain officers in 
the various Indian Services or Governments. He has, in fact, all the 
power and authority in the governance of India, with little or none 
> of its responsibility, 

4. The Cost of Some Administration 


LiSmiTY. expenses incurred on the salary of the Secre- 

tary of State and on the maintenance of his Council 
and staif were, for a long time, borne entirely by India. From 1858, 
when the office of the Secretary of State for India was first created, 
up to the year 1919, India unlike other colonies and dominions of the 
British Empire, paid the entire cost of the machinery of British con- 
trol over India. This was naturally resented by the people of India 
who saw in it a discriminatory treatment resulting in huge financial 
loss to a poor country. This glaring injustice was, however, partially 
remedied in 1919 when the salary of the Secretary of State for India 
was made payable out of British revenues; though the expenses of 
his office were still borne by India, Great Britain made a contribution 
of £150,000 a year towards its maintenance. Apart from affording 
a legitimate and overdue relief to Indian revenues, this reform had 
the additional result of compelling parliamentary interest in Indian 
affairs at least at the time when the salary of the Secretary of State 
was voted. The Government of India Act, 1935, has taken a step 
f arther by providing for the entire cost of the salaries of the Secretary 
of State and his statf and other expenses connected with his office, to 
be payable out of money provided by British Parliament; but to 
that India is to make an annual contribution, to be settled between 
the Governor-General and the British Treasury, being equivalent 
to the expenses incurred by the Secretary of State in connection 
with the discharge of certain functions on behalf of the Federal 
Government. 

* Pt)Teword to the Viceroy aaoid Govemor-Gexieral of India by A. B. Rudra. 

fK. T. Federal Structure, p, S&6. 
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CRITICISM. ^ matter for congratulation that the principle 

of payment by Great Britain has been finally 
accepted. It is not unjust that India should pay for the administra- 
tion of certain functions on its behalf by the Secretary of State, but 
the amount to be settled as payable by India may be so large as to 
result in no appreciable relief to this country. With the approach of 
India to the status of a Dominion, the maintenance of the separate 
office of the Secretary of State for India would not be justifiable, 
and his portfolio will have to be amalgamated with that of the Secre- 
tary of State for the Dominions. 

5. The High Commissioner for India 

office of the High Commissioner for India was 
provided for in the Government of India Act, 1919, 
and established by Order-in-Council of 1920. The main reason res- 
ponsible for the provision of this office was the desirability of trans- 
ferring certain agency functioirs, hitherto performed by the Secretai’y 
of State for India, in respect of purchase of materials and stores for 
the Government and Eailway authorities in India. The Secretary o£ 
State, being the political chief of the Government of India could 
not naturally be a convenient agent in this respect, and Indian opi- 
nion has become firm that the Secretary of State generally favoured 
British goods even when they were not the best or the cheapest avail- 
able in the market. In order, therefore, to relieve the Secretary of 
State of his responsibilities in this connection, provision was made 
for the appointment of an officer directly subordinate to the Governor- 
General in Council. Moreover, each Dominion of the British Empire 
maintained its High Commissioner for the performance, on its behalf, 
of political and commercial duties in London and as a symbol of its 
independent political status. A similar appointment for India was, 
therefore, regarded by some as a friendly gesture — a shadow of 
coming events in India. 

k 

APPOINTMENT. High Commissioner was appointed by the 

Governor-General in Council, usually for a period 
of five years. His salary and allowances, as also the cost of his estab- ’ 
lishment in London, were made payable out of the Indian revenues. 
He was made directly responsible for the discharge of his duties to 
the Govexmment of India whose instructions he had to carry out.*^ 

FUNCTIONS. dutics of the High Commissioner are primarily 

commercial and non-political. His functions relate 
mainly to purchase of stores and material required by the govern- 
ments and railways in India, for which he generally invites tenders. 
He also furnishes trade information and promotes the welfare of 

* By convention, the Secretary of State has i«Iin<iaislied his control of policy in the matter' of 
purchase of stores for India, other than military stores. 
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Indian commerce. He has, however, certain other duties of mis- 
cellaneous and ceremonial character. He looks after Indian students 
studying in Great Britain and secures for them facilities of admis- 
sion, etc., in educational institutions. At political conferences of an 
imperial or interirational character, and on other ceremonial occa- 
sions, he represents India, though the political subordination of India 
naturally detracts from his power and prestige as compared to High 
Commissioners of autonomous Dominions. Under the Government of 
India Act, 1935, he may, with the approval of the Governor-General, 
undertake agency functions on behalf of a Province or a Federated 
State or Burma, in addition to his duties in connection with the 
business of the Federation. 

c^NGE. important change made by the Government of 

India Act, 1935, is that the High Commissioner is 
to be appointed, and his salary and allowances are to be fixed, by the 
Governor-General easerciwng his individual judgment. This appears 
to be a retrograde step* as the Federal Council of Ministers may 
not be able to control the activities and policy of such a high func- 
tionary who spends several erores of rupees annually on the purchase 
of foreign goods. Moreover, whenever the Governor-General exercises 
his individual judgment, he is responsible to the Secretary of State 
who may, thus, maintain his control over the High Commissioner and 
thereby defeat the very purpose of the creation of that office. 


« * lA justification for this change is given by the Joint Parliamentary Committee who say 

As the High Commissioner will no doubt continue to serve Provincial Governments as well as the 
Federal Government, and as in any case he wiU be acting under the orders of the Governor-General 
m mattes arising out of the Reserved Departments, it seems to us inappropriate that the appointment 
^uid be made by the Governor-General acting solely on the advice of Federal Ministers,” Report, I 
Vol. I, p. 241, il 


CHAPTER XIII 


ADMINISTRATION OF JUSTICE 


1 Introductory 

S^judiSary. While the Legislature is concerned with passing 
laws and laying down general policy and the 
Executive looks to their enforcement, the function of the Judiciary 
is to interpret those laws and apply them so as to punish those who 
have committed a breach of the law and, in some cases, to restrain 
people who are about to commit a breach of the law. The importance 
of the judiciary can be realised from the fact that even the best of 
laws may fail to yield good government, unless there is an ever- 
watchful judiciary to punish those who defy the law. The courts of 
justice are a guarantee of the maintenance of law and order, which 
is the primary function of every State. Hence, ^Hhe efficiency and 
integrity of the judiciary is an essential condition of public content- 
ment and confidence in the administration.^^ 


STANDARD OF 
JUSTICE. 


In order to discharge its duties efficiently, the judi- 
ciary should be competent and learned, honest and 
upright, impartial and independent. It should do evenhanded justice 
not only as between one citizen and another, but also as between 
citizens and government officials. As Henry Sidgwiek has put it, 
"'‘in determining the rank in political civilisation, no test is more 
decisive than the degree in which justice, as defined by laws, is actually 
realised in judicial administration, both as between private citizens 
and members of Government. ^ ^ He further remarks, ^‘When we 
know how a State dispenses justice, we know with some exactness 
the moral character to which it can pretend.'' 

2. Historical Background. 

The present organisation of the administration of 
HASTINGS. justice in India is a product of gradual evolution 

made during the last century and a half. The British inherited the 
Mahommedan system of justice when they took over the Diwani 
of a few parganas in 1765. It was Warren Hastings who transferred 
the entire administration of Justice to English officers who were 
lirimarily concerned with the eolleetion of land revenue. Bach dis- 
trict was provided with a civil court, known as Diwani Adalat, and 
a criminal court known as Paujdari Adalal, The former consisted 
of the Collector of the district, assisted by an Indian Diwan, and the 
latter of a Kazi, a Mufti and two Maul vis, with the Collector merely 
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watching the proeeedmgs. A Sadar Diwani Adalat and a Sadar 
Nkamat Adalaf were established to hear appeals from the district 
civil and eriniiiial courts, respectively. The former was presided 
over by the Governor the. latter consisted of a Kazi, a Mufti and a 
Manlvi. The combination of executive and judicial functions was 
thus a feature of the system as originally established. 

REFORMS OP The system underwent many changes in subsequent 
LORD CORNWALLIS ^ 774 ^ ^ork of revenuc collection w^as 

separated from administration of justice, and in 1780, a number of 
civil courts were established under English Civilian officers known 
as Superintendents. The judicial reforms of Lord Cornwaliis effected 
certain far-reaching changes. He transferred back the control over 
criminal justice to the Collectors of the district, but deprived them of 
all civil jurisdiction. In order to supervise the work of the Collector- 
Magistrates, four Courts of Circuit were created and a Supreme 
Criminal Court known as Sadar Nimmat Adalat^ presided over by 
the Governor-General, was established at Calcutta. The civil work 
was, entrusted to special judges who had also power to try criminal 
eases. Appeals from them lay to fonr provincial Courts of Appeal 
which were identical with the Courts of Circuit. A Sadwr Diwani 
Adalai, consisting of the Governor-General and his Council, was 
constituted as the highest court of appeal in civil matters. 

LORD BENTiNCK’S The systeui of judicial administration as developed 
REFORMS. Cornwallis lasted for nearly half a century, 

though a few modifications were introduced during that peiuod. For 
example, in 1801, the Sadar Diwani Adalat and the Sadar Nimmat 
Adalat were reconstituted so as to consist of three or more judges 
belonging to the convenanted service. A notable change was made 
by Lord William Bentinck who abolished the Provincial Courts of 
Appeal and transferred their functions to the civil judges. He 
strengthened the position of the collectors by transferring to them 
the magisterial powers of the civil judges and was responsible for 
admitting Indians to high judicial posts. In the meantime, the sub- 
ordinate judiciary was evolved out of Courts of Native Commissioners 
established by Lord Cornwallis and the Court of Sadar Amins estab- 
lished by Lord William Bentinck. The foundations of the present 
system were thus completely laid by the middle of the- iiinenteelith 
century. 

High Courts Act of 1861 authorised 
HIGH COURTS. Crowii to establish High Courts at Calcutta^ 

Bombay and""Madras in place of the old Adalat Courts, In 1886, 
a High Court was established at Allahabad and a Chief Court was 
established at Lahore. Under thejndian High Courts Act of 1911, 
High Courts were established at Patna, Lahore and Rangoon. A 
Chief Court was established in Gudh and Judicial Commissioner’s. 
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Courts were establistted in the Central Provinces/^ Sindf and the 
North-West Frontier Province. Thus, practically every province 
in British India came to have a High Court or a court with more 
or less similar powers, being the highest judicial authority in the 
province, subject, in certain matters, to appeal to the Privy Council 
in London. , ' ' 

There was, however, no All-India court competent 
to hear appeals from the High Courts in different 
provinces. The Government of India Act, 1935, provided for tb? 
establishment of a Federal Court which has since been instituted. 
It is competent to hear appeals from the High Courts in constitutional 
matters and in civil matters, if so authorised by the Indian 
.'Legislature. 

We shall now proceed to study the organisation of the judiciary 
as it exists, at present. 

At present the Judicial system in India consists of three main 
parts:— 

(i) The Civil and Criminal Courts in each province with a 
High Court at their head ; 

(ii) The Federal Court; and 

(iii) The Privy Council. 

x* 

I. ORGANISATION OF JUSTICE IN THE PROVINCES 
1. High Courts 

The organisation of the provincial judiciary differs in matters 
of detail from province to province, but the following main charac- 
teristics are generally found everywhere. 

Each Governor’s province has a High Court at the head of its 
|>rovincial judiciary, except Assam, Orissa, Sind and the North-West 
Frontier Province. Assam is under the jurisdiction of the Calcutta 
High Court and Orissa is under the jurisdiction of the Patna High 
Court. The North-West Frontier Province has a Judicial Com- 
missioner’s Court, while Sind has jiow a Chief Court. The United 
Provinces have, besides a High at Allahabad, a Chief Court 

in Oudh. The Chief Courts and the Judicial Commissioner’s Court 
are given the status df High Courts for constitutional purposes, 
though in matters of legal procedure and powers they are inferior 
to High Courts. The Crown has the power to constitute a High 
Court or amalgamate two High Courtss. 

* The Central Provinces have now a High Court. 

t Even when Sind was a part of the Bombay Presidency, it had its own Judicial Commissioners* 
Court which was in no way subordinate to the Hign Court at Bombay. It now has a Chief Court, 
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COMPOSITION. Every Higli Court consists of a Chief Justice and 
a number of Puisne judges appointed by His 
Majesty. The maximum number of judges to be appointed in each 
Court, the salaries and allowances of the judges and their rights of 
leave and pension are all fixed by His Majesty in Council;’^ and 
neither the salary of a judge, nor his rights and privileges in respect 
of leave of absence or pension, can be varied to his disadvantage 
after his appointment. Such salaries and allowances are declared 
charged on the revenues of the province and are, therefore, not sub- 
ject to the vote of the legislature. The Federal and the Provincial 
Legislatures are prohibited from discussing or criticising the conduct 
of the judge of a High Court in the discharge of his duties. The 
Governor is required to reserve any bill which is likely to derogate 
from the powers of the High Court so as to endanger the position 
which that Court is designed to fill, for the consideration of the 
Governor-General who in turn, is required to reserve it for His 
Majesty's pleasure. Temporary vacancies of High Court judges may 
be filled by the Governor-General who may also appoint additional 
Puisne judges within the number prescribed by His Majesty in 
Council. , 

The following persons are eligible to hold the post of a Higl^ 
Court Judge:— 

(i) Barristers of England or Northern Ireland, Advocates of 
Scotland or Pleaders of Indian High Courts, of not less 
than ten years' standing; 

(ii) Members of the Indian Civil Service of at least ten years' 
standing, who have, for at least three years, served as District 
Judges; 

(iii) Persons who have, at least for five years, held judicial office 
in British India, not inferior to that of a subordinate judge 
or a judge of Small Causes Court. 

Thus, recruitment may be made from any of the three sources— 
the bar, the Civil Service and the bench, there being no rigid pro- 

* The maximum number of judges in the different High Courts have been fixed by His Majesty 
in Council as shown below. In each case, the number is exclusive of the Chief Justice, the Chief 
Judge or the Judicial Commissioner, as the case may be. 


High Court at Maximum number 

Madras 

15 

Bombay 

13 

Calcutta 

Id 

Allahabad 

12 

Lahore 


Patna 

11 

Nagpur 

7 

Chief Court of 

Oudh 

5 

Sind 


Court of the Jud. Com. of 


2 
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portions of posts assigned to any category* But no person can be 
appointed Chief Justice, unless, when first appointed to judicial 
ofSce, he was a barrister, an advocate or a pleader or unless he has 
served for not less than three years as a judge of a High Court 
Thus, members of the Indian Civil Service, unless they also happen to 
possess professional legal qualifications, would not i)e straightaway 
eligible for this office. Once appointed, the judge of a High Court 
cannot be removed from office, except by His Majesty, on the ground 
of misbehaviour or of infirmity of mind or body, if the Judicial 
Committee of the Privy Council, on reference being made to them 
by His Majesty, report that the judge ought, on any such ground, 
to be removed. Neither the Governor nor the Provincial Legislate 
has any control over the tenure of the judges. A High Court judge 
may, however, resign office at any time, and is required to retire on 
attaining the age of sixty. 

poTORa^®'^° High Courts, being the highest civil and cri- 

minal courts in the province, are primarily con- 
cerned with hearing appeals from the lower courts, but the High 
Courts at Bombay, Madras and Calcutta also exercise original juris- 
diction in addition to the appellate jurisdiction enjoyed by others. 
In civil matters, their original jurisdiction extends to cases involving 
amounts of Es. 2,000 or over and in criminal matters, their, original 
powers extend to trying cases committed to them by Presidency 
Magistrates. The appeals from lower courts to the High Court are 
governed by rules laid down in the Civil and Criminal Procedure 
Codes. The High Courts also supervise cases in lower courts, issue 
general rules and forms of proceedings, settle fees, call for returns 
and have the impoi’tant power to transfer cases from one court sub- 
ordinate to them to another or to themselves. They have, however, 
no jurisdiction in matters connected with land revenue. 

2. Inferior Courts 

Below the High Court in each province are the two branches 
of Civil and Criminal justice. Immediately subordinate to the High 
Court in matters civil is the District Court and, in matters criminal, 
the Sessions Court; and below each of them is the subordinate 
judiciary and the lower magistracy, respectively. 

District Court is presided over by the District 
Judge. Generally, one such court exists in every 
revenue district. The judges are recruited either from among the 
members of the Indian Civil Service, or by promotion from the sub- 
ordinate judiciary, or directly from among the members of the bar 

♦Formerly, at least one-third of the niimber of judges had to he Barristers and another one-third 
members of the Indian Civil Service, so that the room for recruitment fh>m pleaders of Indian High 
Courife and the lower judiciary was considerably restricted. 
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of not less than five years ^ standing. Their appointments, postings 
and promotion are made by the Governor exercising his individual 
judgment but after consultation with the High Court. The functions 
of the District Court are both appellate and original. It hears appeals 
in certain cases decided by the subordinate judges and also tries 
original civil eases involving large amounts. The appeals from the 
District Court lie to the High Court, as prescribed by rules of the 
Code of Civil Procedure. 

SUB-JUDGES. Below the District Court is the inferior judiciary 
consisting of siibordinate judges of the first and 
second class, having only original powers of trying suits involving 
certain prescribed amounts.^ Their appointments are made by the 
Governor on the recommendation of the Public Service Commission 
of the province, which also prescribes the necessary standard of 
qualifications required for the posts. Their posting, promotion and 
granting of leave are in the hands of the High Court. A. subordinate 
judge is generally found in each of the two or three divisions of a 
district. The bulk of the petty civil cases is disposed of by him, 
subject to appeal to tbe District Court 


In capitals of provinces, there are Small Causes 
Courts to relieve the High Courts of petty civil 
eases. They have only original powers to try suits involving amounts 
not exceeding Rs. 2,000 in the case .of those established in the three 
Presidency towns and Es. 500 in the case of others. 

coOTTs!^ order to deal with matters connected with land 

revenue, there are separate courts known as 
Revenue Courts, The Collector of the District constitutes the chief 
revenue court in the district and appeals from his decisions lie to 
the Divisional Commissioner. 


Sessions Court consists of a Sessions Judge 
and Additional Sessions Judges appointed in the 
same way as District Judges. The functions of the Court relate to 
criminal matters and the court has appellate as well as original 
powers. It hears appeals from the lower magistracy, in accordance 
with the provisions of the Criminal Procedure Code. It has origi- 
nal jurisdiction over eases of grave nature committed to it by the 
lower magistrates authorized in this behalf. Appeals from the 
Sessions Court lie in certain eases to the High Court. A sentence of 
death pronounced by a Sessions Court must be confirmed by the 
High Court. In Bombay province the offices of the District aiid 
Sessions Judges are held by the same person who possesses both civil 
and criminal powers. 


♦ In some cases, Provincial Governments confer magisterial powers on the sub-judges. 
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oFTHExowER Below tfee Sessions Court are Magistrates of the 
MAGISTRACY. first, secoiid and third class. A first class magis- 
trate has powers of seiitencing a person to imprisonment for a period 
not exceeding two years or inflicting a fine not exceeding Es. 1,000. 
A second class magistrate can sentence a person to imprisonment for 
a maximum period of six months and inflict a fine not exceeding 
Rs. 200. A third class magistrate can sentence a person to impri- 
sonment for one month or fine him np to Es. 50. A peculiar feature, 
however, of the organisation of the lower magistracy is that the 
revenue officials of the district, whose duties are primarily executive, 
also exercise magisterial powers. Thus the Collector of the District 
■is also a District Magistrate, being a magistrate of the first class ; the 
Assistant and Deputy Collectors are Sub-Divisional Magistrates, 
being also magistrates of the first class ; the Mamlatdars’*^ and their 
head-clerks have generally second or third class powders. 

THE DISTRICT The District Magistrate, besides having the powers 
MAGISTRATE. ^ magistrate, can also hear appeals 

from eases decided by second or third class magistrates within their 
territorial jurisdiction. Further, they distribute work among the 
courts of the lower magistrates and transfer cases from one court 
to another or to themselves. They exercise large powers of super- 
vision over the lower magistrates and can call for returns. They 
may also authorize any sub-divisional magistrates to hear appeals 
from second or third class magistrates, or to distribute work among 
them, or to exercise general supervision over them. 

moiST^TES. While the bulk of the magisterial work is done by 
these stipendiary magistrates who are officials regu- 
larly paid by the Government, there are also Honorary Magistrates 
recruited mainly from retired judges and other Government officials 
or from the landed aristocracy. In some villages the headman is 
given some petty judicial powers. In some provinces, the Village 
Panchayats have been given similar powers to try minor eases arising 
in the village.! 

PRESIDENCY lu the Presidency towns,* corresponding to the 

MAGISTRATES. Small Causes Courts on the civil side, there are 

Presidency Magistrates who try minor offences and commit cases 
involving serious ones to the High Court, thereby relieving the latter 
of much unimportant and preliminary work. 

3. Jurors and Assessors. 

INTRODUCTORY. The systcm of trial by jury has been adopted in 
India in all trials of original criminal cases before 
the High Court and in some criminal cases before other courts. This 

ofia'cerslfi'>fearg© of 'tafasil are teown' also a» 
t Tlie Bombay Village Panchayats Amendment Act, 1&80, has made the constitution of a Judicial 
Bench in every vul^e, where a Fanchayat emsts, compulsory. The Bench is given some judicial 
powers. 


PRESIDENCY 

MAGISTRATES. 


203 


HOW INDIA IS GOVERNED 


system has been borrowed from England where trial by jury has, 
for a long time, been regarded as the bulwark of English liberty. 
The part that it has played in English constitutional development 
has made it a cherished privilege of Englishmen. It is looked upon 
as a guarantee of justice being administered in a popular way. 

thejuby. In Indian a jury consists of nine persons in all 

trials before the High Court, and, in other trials, 
of such uneven number not exceeding nine, as may be fixed by the 
Provincial Government; The jury is only concerned with deciding 
questions of fact, as distinguished from questions of law.* The 
verdict of the jury is normally binding on the court, but the Code 
of Criminal Procedure lays down exact rules in case of disagreement 
between the judge and the jury. Broadly speaking, it may be said 
that when a judge agrees with the majority verdict of a jury, he 
can give a judgment in accordance with that verdict; in the case 
of High Courts this majority must include at least six jurors.f If a 
Sessions Judge disagrees with the verdict of a jury, he is to forward 
the ease to the High Court. 

the ASSESSORS. . In mofussil courts where it is difficult to empanel 
a jury, trials before Sessions Courts are conducted 
with the aid of three to four Assessors. Their verdict is not at all 
binding on the judge. 

REMARKS. Trial by jury, or -with the aid of assessors, seems 

to have outlived its usefulness. The administra- 
tion of justice in modern times calls for an expert knowledge of legal 
principles and procedure which laymen empanelled on a jury can 
rarely possess. With the permanence of the tenure of the judges, 
there is no longer any fear of the judges being dominated by the 
Government; on the contrary, trial by jury may make for popular 
administration of justice, which may not always be desirable. So 
long, however, as the Executive in the Provinces is not wholly res- 
ponsible to the people and their representatives, any possibility of 
its interference in the administration of justice is looked upon with 
suspicion. And in so far as the jury provides a popular cheek, it is 
regarded by some as desirable. 

4. Trial of European Siibjeets 

LEG^ POSITION. European British subjects in India have, from 

the beginning, claimed certain special privileges 
in matters of criminal procedure. Any attempt’ to place them on the 
same level as other British subjects was, for a long, time, keenly 
resented by them. When in 1883, the Government proposed to em- 

*ThiE distiBction is not rigid in practice. 

tThns a verdict given by a majority of five against four would not do. 
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power Indian Magistrates to try European British subjects, the latter 
raised a storm of protest and in 1884 the Government was compelled 
to compromise the position by conceding to them the right to claim 
a mixed jury, a jury not less than half of whose members were Euro- 
peans. Since 1923, the British Indian subjects have also been given 
right to claim a mixed jury.^ In matters of procedure in criminal 
courts, the provisions relating to the trial of European criminals 
differ in many respects from those governing British Indian subjects. 
And further, no Bill can be moved in the Federal or Provincial Legis- 
lature if it affects the procedure for criminal proceedings in which 
European British subjects are concerned, unless the Governor- 
General gives his previous sanction. 


5. Comimation of Executive and Judicial Powers 

It will be noticed that a prominent feature of the organisation 
of justice in criminal matters is the combination of Judicial and 
Executive functions in the hands of the same officers. No such 
combination exists on the civil side where the subordinate judges 
devote themselves purely to judicial duties. Even on the criminal 
side, the combination of functions is not found in the higher rungs of 
the ladder ; the High Courts and the Sessions Courts are concerned 
only with the administration of justice. It is when we come down 
to the District Magistrate and his subordinates that we see that 
officials, whose primary duties relate to collection of land revenue and 
maintenance of order, are also charged with magisterial functions. 

This combination of executive and judicial powers 
COMBINATION. is ob j cctionable on the following main ‘grounds. 

Firstly^ it militates against the elementary prin- 
ciples of justice, in as much as a fair and unbiassed trial cannot always 
be expected at the hands of an executive official whose outlook and 
judgment are bound to be coloured by a mass of opinions and pre- 
judices acquired during the course of his administrative duties. It 
is not unlikely that instead of weighing evidence in a purely 
judicial spirit, he may be carried away by other considerations 
including the need for strengthening himself in the performance of 
Ms executive duties. The citizen has thus no guarantee that he 
Vfould always get justice } his liberty is therefore, at stake. Secondly^ 
as most of the criminal cases are instituted on complaints made by 
the executive police officers and other government servants, it is 
hardly fair that members of the executive should sit as judges. They 
would naturally be influenced, by extraneous considerations, and it 
w’'ould, in theory, amount to making one of the parties to the dis- 
pute also a judge. This -would happen specially where an accused 
is not on good terms with, the officials of a locality. In such cases, 

^ A mixed juiy in their case means a jury not less than half of whose members are BrhiS Indian 
Subjects. 
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justice administered by the executiye may be little better tban a mere 
farce. Thirdly, the lower magistracy cannot, under this system, show 
any independence of judgment as it dare not have open differences 
with other magistrates in the district who naay be superior to them 
in their executive capacity. An undesirable tendency on the part of 
the lower revenue officials to please the higher authorities who may 
secure for them promotion and other favours cannot, therefore, be 
completely eliminated. Fourthly^ the mental equipment required 
for the performance of judicial duties is not often the same as that 
required for the efficient discharge of administrative duties. The 
one requires a cool and unbiassed judgment, capacity to sift and 
weigh evidence and expert knowledge of law and procedure; while 
the other requires a strong will, power of organisation, vigilance 
and capacity to take quick decisions. To look for these qualities in 
the same person is to expect the impossible from human nature. 

coMBiiSiON?^ above objections, it is not surpris- 

ing that there has been in this country a long and 
sustained opposition to the principle of combination of powers. But 
the system has been defended on two practical grounds, concentration 
of authority and economy. It is argued that there is a side of 
magisterial work which must be regarded as preventive rather than 
^ as punitive, and that it is of great importance especially in a country 
where crime is unfortunately so rife and where breaches of the 
peace of the most serious character may arise at the shortest notice, 
that the head of the district administration should be sufficiently 
armed to be able to deal effectively with the danger of upheaval and 
outbreak; In other words, the 'magisterial powers vested in the 
CoUector enable him to assert his authority with greater quickness 
and vigour than would be otherwise possible. Moreover, the average 
Indian villager is more amenable to a single officer with large powders 
than to a multiplicity of local officials with divided authority. Separ- 
ation of judicial from executive functions is also objected to on 
financial grounds as it would necessitate the appointment of separate 
officers to do magisterial work. 

CONCLUSION. argument against separation has value 

which must at once be recognised; but with the 
gradual raising up of the level of administrative efficiency and the 
inculcation of the spirit of obedience to law, it is bound to lose 
much of its force. Moreover, any possible loss on this side must 
be viewed side by side with a much greater gain that would accrue 
in the shape of a purer administration of justice. The other objection 
relating to finance is, however, open to dispute. Provincial Govern- 
ments have not carefully investigated the possibilities of minimising 

♦ Simou Commission Beport, VoL I, p. 288. 
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the additional expenditure necessary in the event of separation. It 
is the considered view of many able lawyers and judicial officers that 
a practical scheme could be framed whereby the separation may be 
effected, without saddling the country with additional cost. It was, 
therefore surprising that the ministries in the different provinces, 
with the exception of those of the United Provinces and Sind, have 
.given no serious thought to the question of separation and some of 
them have actually defended the system. The principle of com- 
bination of these powers is so glaringly defective that the question 
of its abolition is merely a matter of time.^ 

II. THE FEDERAL COURT 


ITS NECESSITY. A federal constitution necessitates the establish- 
ment of a supreme judicial tribunal of the highest 
independence to adjudicate upon, and decide, all legal disputes 
between the federal units and the Centre. Questions relating to the 
interpretation and the construction of the constitution are bound 
to arise when, as in a Federation, there is a predetermined and 
generally rigid distribution of powers between the Federation and 
its constituent units. And it is only fair that such questions should 
be decided by an independent body in no way subordinate either to 
the Federal or to the Provincial Government. It is for this reason 
that a federal constitution logically implies the creation of a supreme 
or federal court which may act as an 'interpreter and guardian of 
the constitution and a tribunal for the determination of disputes 
between the constituent units of the Federation. ^ 


APPOINTMENT, 
TENURE AND 
-SALARIES. 


In accordance with the provisions of the Govern- 
ment of India Act, 1935, the Federal Court was 
established in India in October 1937. It consists 
at present of a Chief Justice and two other judges. The number 
of judges to be appointed to the court is to be such as His Majesty 
may deem necessary, but this number shall not exceed six, unless an 
address, praying for the increase of the number is presented by the 
Federal Legislature to the Governor-General for submission to His 
Majesty. No ease is to be decided by less than three judges. Every 
judge of the Federal Court is appointed by the Crown, and continues 
in office until he attains the age of sixty-five years. He has- the 
option to resign his post at any time and can be removed from office 
only by His Majesty on the ground of misbehaviour or of infirmity 
of mind or body, if the Judicial Committee of the Privy Council 
on reference being made to them by His Majesty, report that the 

* The princaple of separation was accepted on behalf of the Central Government by Sir H. Adamson 
In the Imperial Legislative Council in 1908. 

t Joint Parliamentary Committee Report, Vol. I# p* 198. 
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judge ought on any sncli ground to be removed. No right of pre- 
senting an address for the removal of any judge is given to the 
Federal Legislature which is even prohibited from discussing the 
judicial conduct of a judge. Nor can the Governor-General sus- 
pend or remove any judge, though he has the power to temporarily 
appoint any of the judges to the post of the Chief Justice of 
India pending permanent arrangements being made by His Majesty. 
Since the passing of an amending Act in 1942, the Governor-General 
is given the power to make a temporary appointment of a judge of 
the Federal Court, if he is satisfied that in view of some personal 
interest which any judge of the Federal Court has already taken in. 
relation to any particular case, that judge ought not to take part 
in the hearing and determination thereof and that without that 
judge there are not sufficient judges from the Federal Court avail- 
able to sit for that purpose. The salaries, allowances, rights of 
leave and pension etc., of the judges are fixed by His Majesty in 
Council and cannot be varied to their disadvantage after their- 
appointment.^ Their salaries are declared charged on the revenues 
of the Federation and are not, therefore, subject to the vote of the 
Federal Legislature which may only discuss the same. Their manner 
of appointment, fixity of tenure and guarantee of salaries are all 
calculated to place the judges above the political influence of any 
authority in India. f 

QUALIFICATIONS, Order to qualify for the appointment as a judge 
of the Federal Court, a person must be one of the 

following : — 

(i) A judge of a High Court in British India or in a Federated 
State, for at least five years; 

(ii) A Barrister of England or Northern Ireland, or an Advo- 
cate of Scotland or an Indian Pleader, of at least ten years’ 
standing. 

Slightly higher qualifications are prescribed for the Chief 
Justice, whose standing at the bar — ^whether as Barrister, Advocate 
or Pleader — should be at least fifteen years, or who may have been a 
judge of a High Court in British India or in a Federated State 
of at least five years’ standing, provided that when he was first 
appointed to the office of a judge, he was a barrister, advocate or 
pleader. This provision is intended to exclude the members of the 
Indian Civil Service who do not possess professional legal qualifi- 
cations from appointment as Chief Justices. 

~ salary of the Chief Justice has been fixed at Rs. T,000 p.m. and that of the othej^ Judges at 

Bs, 5»S00 p.m. 

t The recent appointment of an ex-Executive Councillor of the Governor-General to the Federal 
Court does not appear to be in consonance with this principle. 
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meetings. Federal Court is to sit in Delhi and at such 

other places as the Chief Justice of India may, 
with the approval of the Governor-General, from time to time appoint. 
At one time it was intended to hold the meetings in rotation in 
important places like Bombay, Calcutta and Madras, in addition to 
the Sessions at Delhi. But, the proposal seems to have been shelved 
for the time being as there is not enough work. 

The functions of the Federal Court are of two kinds : — 

(i) To decide purely federal issues, and 

(ii) To hear appeals in civil matters, from provincial High 
Courts. 

decision of purely federal issues is the legi- 
timate and indispensable function of the Federal 
Court, and its functions and powers in this behalf are of statutory 
origin, being clearly laid down by the Government of India Act, 
1935, and cannot be altered by any authority in India; whereas, its 
power to hear appeals in civil matters from the High Courts in 
British India is a matter of convenience and this power can be con- 
ferred on it by an Act of the Federal Legislature.* 

The federal functions of the Court can be classified under three 
heads. Original, Appellate and Consultative. 

1. Original, The Federal Court has exclnsive original 
jurisdiction in case of a dispute between any two or more of the 
following parties: the Federation, any of the provinces and any of 
the Federated States, in so far as the dispute involves any question 
of law or fact (relating to the constitution or not), on which the 
existence or extent of a legal right depends. 

2. Appellate, The court hears appeals from High Courts in 
British India or in Federated States, if the High Court certifies that 
a question relating to the interpretation of the constitution or any. 
Order in Council or an Instrument of Accession is involved, who- 
ever may be the parties to that dispute. 

3. ' Consultative, If at any time it appears to the Governor- 
General that a question of law of great public importance has arisen, 
or is likely to arise and that it is expedient to obtain the opinion of 
the Federal Court upon it, he may refer the matter to the court 
which may. give its decision. This advisory function of the Court 
is intended to clear doubts and misconceptions by making the legal 
position quite clear. It may also prevent unnecessary hardship which 
may be caused if things were allowed to take their own course. It 

• The Fedcaral Legislattire may by Act provide that it certain civil cases appeals shall lie from the 
Ciourt of a province to the Federal Court but uo such appeal shall lie unless the amount or value 
of the subject matter of the suit is not less than flftjr thousand rupees or such other sum not less than 
fifteen thousand rupees as may be specified by the Act or unless the Federal Court gives special leave to 
appeal. 
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may, however, be often vexations or inconvenient for the court to- 
prononnce opinions in the abstract, withont reference to any parti-* 
cnlar case that may have arisen. There is also a very remote danger 
that the Governor-General may, by prior reference, secure an inter- 
pretation favourable to himself and thus prejudice the course of 
justice. 

APPEALS?^ judgments of the Federal Court are declar- 

atory. It has no means at its disposal, to enforce 
its judgments. But all authorities, civil and judicial, throughout 
the Federation are required to act in aid of the Federal Court. The 
decisions of the Federal Court are binding on all Courts in India. 
Appeals from the judgments of the Federal Court lie to His Majesty 
in Council (in practice, to the Judicial Committee of the Privy 
Council) in two cases only : 

(i) when the judgment is given by the Federal Court in exercise 
of its original jurisdiction in any dispute which concerns 
the interpretation of the constitution, and 

(ii) in any other matter, by the leave of the Federal Court or 
of His Majesty in Council. 

Thus, ordinarily, the Apellate decisions of the Federal Court 
in civil and constitutional matters, would be final. 

CONCLUSION. From the nature of the powers conferred on the 
Federal Court, it may be observed that its func- 
tions are not purely federal, i.e., not merefy concerned with the 
Federation and its units as the power of hearing civil appeals may 
be conferred on it by an Act of the Federal Legislature, Nor can it 
be called a purely constitutional court taken up entirely with inter* 
pretation of the constitution, for any dispute between the federal 
centre and a federal unit or between two or more of the federal units 
which involves a legal question, whether relating to the constitution 
or not, would be under the exclusive original jurisdiction of the 
Federal Court. It is definitely not a Supreme Court or an All-India 
Court of Appeal in the sense in which each High Court would be 
supreme in its province; for it has in the first place no jurisdiction 
over appeals from High Courts in criminal cases (unless they involve 
questions relating to the interpretation of the Constitution) and, fur- 
ther some of its decision are appealable to the Privy Council, even 
without its leave. 

working of the Federal Court during the last 
six years has been satisfactory from all points of 
view. It has decided a number of disputed cases as also offered 
advice to the Governor-General. It has, in the discharge of its duties^ 
succeeded in establishing traditions of independence and integrity.. 
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It has not even hesitated to declare vires the legislation passed 
by the special powers of the Governor-General. Though the Consti- 
tation Act has provided the Governor-General with powers even to 
negative such decisions of the Federal Court by resort to fresh legisla- 
tion, the same have to be exercised with care and cireunispection. 
This has led some people to believe that the Federal Court is a sort 
of custodian of the 'liberties’ of the people. This is true only to a 
limited extent. The Federal Court can only keep the respective Gov- 
ernments within their legal boundaries, but i£ the boundaries them- 
selves are too wide the individual has hardly any legal safeguard if 
the Governments choose to exercise their authority to the full. 

III. THE PRIVY COUNCIL 

The Judicial Committee of the Privy Council is the highest 
judicial tribunal for the British Empire and, as such, is the apex 
of the administration of justice in this country. It has no original 
jurisdiction but hears appeals from the decisions of the High Courts 
in British India, both in civil and criminal eases. The civil cases 
are appealable to the Privy Council provided the amount involved 
is not less than Rs. 10,000 5 in criminal eases, the appeal lies to the 
Privy Council only when a question of law, as distinguished from 
a mere question of fact, is involved. 

With the introduction of the Federal Court, appeals from deci- 
sions in all eases involving disputes about the interpretation of the 
constitution will lie from the High Court to the Federal Court; the 
Act of 1935 also authorises the Indian Legislature to' empower the 
Federal Court to hear appeals from the High Courts in the Pro- 
vinces involving a minimum amount of Rs. 15,000; to that extenfc 
therjifore, the appellate powers of the Privy Council are curtailed. 
But since the decisions of the Federal Court are, as explained above, 
appealable to the Privy Council, the legal supremacy of the latter, 
as the highest judicial body over India, remains inviolate. 


CHAPTER XIV 


THE SERVICES 

1. Introduotory 

SERVICES^™ Central and Provincial Governments can, from 

their respective headquarters, exercise only a 
general superintendence and control over the administration of their 
affairs; the task of carrying on the actual administration from day 
to day falls on a large body of Government servants of various ranks 
and grades, usually summed up in the term Services. The moral tone 
of the administration is determined largely by the mentar equipment 
and traditions built up by the Services. The need for an efficient, 
honest and sympathetic staff, manning the different departments 
throughout the length and breadth of the country, cannot, therefore, 
be over-estimated. In order, however, to secure such Services, it is 
necessary to provide for their recruitment by an impartial and expert 
bo dy acting on grounds of me^ It is further necessary to 

guarantee them security of tenure, adequate salaries, fair chances of 
rise and reward for exceptional merit. Favouritism, nepotism, wrong- 
ful dismissals and low salaries should be completely eliminated. The 
Government should, however, maintain a careful supervision over the 
activities of its servants so as to put down all cases of corruption, 
insubordination or neglect of duty. 

2. Growth of the Services upto 1919 

THE FIRST The history of the organisation of Services in India 

STEPS. dates from 1772 when the East India Company 

decided to stand forth as Diwan and to take over the administration 
of the three provinces ceded to them, into their own hands. The 
native servants were replaced by European officials known as Gollec* 
tors who were appointed by Warren Hastings to supervise the collec- 
tion of revenue and the administration of justice. Lord Cornwallis 
put these officers on a permanent basis by including them in a cove- 
nanted’^ service. All superior posts in the administration were 
reserved by the Act of for the members of this ser-\dee, and in 
order to equip them fo^'TSeir task, they were required to undergo 
training in Haileybury College, started in England in 1806. The 
nominations to this service were made by the Court of Directors 
who thus came to wield large powers of patronage. 

EXCLUSION OF The institution of the Covenanted Service led to 
mBiANS, ^ exclusioh of Indians from all positions of 

importance. This was naturally resented in India but, all that was 
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4one to respect Indian sentiment was to include the following pro- 
vision in the Charter Act of 1833 ; — 

, ^^No native of the said territories, nor any natural-born subject 
I of His Majesty resident therein, shall, by reason only of his religion, 
I place of birth, decent, colour, or any of them, be disabled from 
I holding any place, office, or employnient under the said company/^ 

This clause only declared that Indians were not disqualified, or 
debarred, from holding positions of responsibility, but nothing was 
done to pursue any definite policy of appointing Indians to higher 
posts. This ‘Vise, benevolent, that noble clause,’’ as Macaulay 
referred to it, remained, therefore, little more than a pious resolution. 
In practice, Indians were excluded from the Covenanted Service and 
were employed only as clerks and subordinates. In ISSS. the power 
of nomination to the Covenanted Service was taken away from the 
Directors and the appointments were thrown open to competition, 
but as the examinations were held in London, Indians found it 
impossible to compete with students of British Universities on terms 
of equality. Lack of higher educational facilities in India, difficul- 
ties of distance and social taboos such as long sea voyage sufficed 
to keep Indians out of the way. In 1870, the principle of nominating 
:a few Indians, without asking them to stand the competitive test, 
was adopted to secure every year one or two persons for the judicial 
Tbranch of the Civil Service. In 1879, this principle"* was extended 
to secure recruits for the administrative branch too, but candidates 
of requisite qualifications could not be had in adequate numbers. This 
experiinent was therefore dropped, and a Commission was appointed 
to go into the question. The Commission reported in 1887 and recom- 
mended the division of the Indian Civil Service into three branches : 
the Indian Civil Service, the Provincial Civil Service and the Sub- 
ordinate Civil Service. The recruitment to the Indian Civil Service 
w^as to continue to be made in England, but recruitment to the other 
two Services was to be made in India; this was expected to give a 
chance to Indians to hold posts of some responsibility. 

OP question of the Services was throughly examin- 

/ INDIANS. ed in 1912 by the Royal Commission presided over 

^ by Lord Islington. The Commission submitted its 

report as late as 1915; in the meantime England had gone to war and 
the publication of the report was delayed till 1917. Before Govern- 
ment could act on its recom|i:iendations, the famous announcement 
of August 1917 was made by the Secrefary of State for India, in 
which the policy of “increasing association of Indians in every branch 
of the administration’’ was accepted. In order to implement this 
policy, the Montagu-Chelmsford Report in 1918 recommended recruit- 
ment to the Indian Civil Service to be made in India in addition to 
recruitment in London. Since certain proportion of recruit- 
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ment to the Indian Civil Service is made by competitive examinations 
beld in India. 

3. The position of the Services After the Reforms of 1919 

RETirfEMBNT OP introduction of Reforms of 1919 produced 

EUROPEAN apprebensions among the European members of 

SBR ANTS. Services who could not reconcile themselves to 

a new order in which, instead of formulating policy, they would 
have merely to carry out orders issued by Indian Ministers in charge 
of ‘^transferred^’ departments. They made an insistent demand for 
statutory safeguards and asked for facilities to retire. Accordingly,, 
the Secretary of State in Council adopted a scheme under which Ail- 
India officers, selected for appointment before 1st J anuary, 1920, and 
serving under any Provincial Government, were allowed to retire 
before they had completed their normal full service, on a pension, 
proportionate to their length of service. A large number of officials, 
availed themselves of this opportunity, and by 1924, no less than 345 
officers had prematurely retired; many of them were senior officers 
whom India could ill-spare. Among the factors that were respon- 
sible for this exodus must be mentioned the persistent criticism of 
official action in the new provincial legislatures, and the non-co- 
operation movement of 1920-22 which “involved officers and their 
families in personal discomfort and even in serious danger,”'^ and 
the rise of prices during the post-war years which made it difficult for 
them to meet their liabilities in connection with their families living- 
in England. 


THE LEE 
COMMISSION, 


This had the natural effect of discouraging suitable 
young men in England from taking up a career 
in India. It was, therefore, a problem for the authorities to attract 
persons of real ability. On the other hand, the introduction of 
Reforms led to legitimate demand in this country for rapid Indianis- 
ation of the Services. It was further contended that the recruitment, 
and control of any Services by the Secretary of State should now eease. 
These difficulties led to the appointment in 1923 of the Royal Commis- 
sion on Superior Civil Services in India, of v/hich'Lord Lee was chair- 
man. The Commission reported in 1924. Its recommendations which* 
were accepted and acted upon by the Government are briefly 
summarised as follows-f 

1. Classification and Recruitment. The Commission recom- 
mended that the Indian Civil Service, ^he Indian Police, the Indian 
Forest Service and the Irrigation Branch of the Indian Service of 
Engineers should continue to be All-India Services, recruited by the 
Secretary of State. Recruitment to the Indian Educational Service, 

, ♦ Smon Coirijnission Report Vpl. 
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the Indian Agricnltural Service, the Indian Service of Engineers,, 
the Indian Veterinary Service and the Indian Medical Service (Civil) 
was henceforward to be stopped, and officers required for these 
departments were to be recruited by the Provincial Governments and 
were to constitute Provincial Services; the officers already appointed 
to these Services were allowed the rights and privileges of the members 
of All-India Services. 

2. Increased Bate of Indianisation. The Commission expected 
appointments to the Provincial Services to be confined almost entirely 
to Indians and therefore put no restrictions on their recruitment. 
But, with regard to All-India and Central Services, it laid down 
certain proportions in which future recruitment of Indians was to 
be made. 

For the Indian Civil Service, it recommended that 20 per cent, 
of the Superior posts should be fiUed by the appointment of pro- 
vincial service officers to ^Gisted posts,’’ and that direct recruits in 
the future should be Indians and Europeans in an equal degree. 
On this basis, it calculated that by 1939 half of the service would 
be Indian and half European, allowing for Indians in listed posts. 

For the Indian Police, direct recruitment was to be in the pro- 
portion of five Europeans to three Indians;* allowing for promotion 
from the Provincial Service to fill 20 per cent, of all vacancies, this 
would produce, it was estimated, a personnel half Indian and half 
European by 1949. 

For the Indian, Forest Service, the recruitment proposed wast 
75 per cent. Indian and 25 per cent. European; and for the Irriga- 
tion Branch of the Indian Service of Engineers, the Commission 
recommended direct recruitment of Indians and Europeans in equal 
numbers with a 20 per cent, reservation of appointments to be filled" 
by proniotion from the provincial service. 

3. Increase in Emoluments and Privileges. The Commission 
recommended large financial concessions to European members of the- 
Services. Increased overseas allowances, return passages to England 
for themselves and their families, enhanced pensions of those mem- 
bers of the Indian Civil Service who had attained the rank of 
Executive Councillors or Governors, larger Government contribu- 
tions to the Family Fund for Civil Servants, repatriation at Govern- 
ment expense of the family of an officer ^who died in India, etc., were 
among the financial privileges extended to them. British officers^ 
employed in the ^‘Reserved” field were given the right to retire on 
a proportionate pension, if at any time the department in which they 
were employed should be transferred to the control of Ministers res- 
ponsible to the legislature. They could exercise this option within, 
one year from the date of transfer to the control of Ministers. It. 
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fiirther recommended that the position of the All-India Services 
.should be safeguarded by the establishment of a Public Service 
Commission. 

vrfli^oSi4ioN Government of India Act, 1919, had provided 
' ' for the establishment of a Public Service Commis- 
;sion, consisting of not more than members, of whom one should 
be chairman, appointed by the Secretary of State in Council. It was 
to discharge in regard to recruitment and control of the public 
services in India, such functions as might be assigned to it by rules 
made by the Secretary of State in Council. The Lee Commission 
recommended its immediate establishment with a view to satisfying ^ 
the demand on the part of Indians for recruitment in this country 
.and with a view to providing protection for the existing services in 
India, A Public Service Commission was accordingly established in 
1925. In 1929, a Public Service Commission was also set up in the 
province of Madras under an Act of the provincial legislature. 


THE PRESENT ORGANISATION OP THE SERVICES 


1. Classification and Becmitment 

* The Civil Services in India are classified under three main 
'divisions: — (1) The All-India Services; (2) The Provincial Services; 
und (3) The Central Services. 

jERVKm All-India Services consist of the Indian Civil 

Service; the Indian Police; the Forest Service; 
the Service of Engineers; the Medical Service (Civil); the Educa- 
tional Service; the Agricultural Service; and the Veterinary Service, 
But recruitment by the Secretary of State to the last mentioned 
four services has ceased since 1924, and these services have now been 
provincialised. The members of the All-India Services, like those of 
the Provincial Services, work generally under the Provincial Govern- 
ments but they are all appointed by the Secretary of State who is the 
final authority for the maintenance of their rights. They are liable 
to serve an3rwhere in India; but they ordinarily pass their whole 
career in the Province to which they are assigned on their first 
appointment. 

Ippou^tments. Appointments to the Indian Civil Service, the 
Indian Medical Service (Civil), and the Indian 
Police are made by the Secretary of State who may also make 
appointments to the Irrigation Branch of the Indian Service of 
Engineers. These appointments are made by him on the recom- 
mendations of the British Public Service Commission in England 
and the Federal Public Service Commission in India, both of which 
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conduct competitive examinations and. interview candidates for the* 
purpose. Since 1936, the recruitment of British candidates to the- 
Indian Civil Service was made by nomination of Honours graduates- 
of any British University. This practice was defended on the ground, 
that many candidates, otherwise suitable, found it difScult to take' 
the competitive examination soon after sitting through their Honours 
Examination. After the outbreak of the present war, the principle 
of nomination was partially extended to Indian candidates recruited, 
in London but since 1943 the recruitment has been entirely sus- 
pended. The respective strength of the above Services 4s to be such as 
the Secretary of State may prescribe ; and he shall every year submit 
to each House of Parliament a statement of such appointments and 
the vacancies therein. The Governor-General has the duty to keep 
the Secretary of State informed as to the working of the system and 
to make recommendations for its modification. 


PROVINCIAL 

SERVICES. 


The Provincial Services (including the Subord- 
nate Services) cover the whole field of provincial 
civil administration in the middle grades.^’ Appointments to these- 
Services are made by the Provincial Governments on the recommend- - 
ation of the Provincial Public Service Commissions. 


CENTRAL 

SERVICES. 


The Central Services are concerned with mattery , 
under the direct control of the Central Government. 
Apart from the Central Secretariat, the more important of these t 
Services are the Railway Services, the Indian Posts and Telegraph 
Service and the Imperial Customs Service. To some of these the 
Secretary of State makes appointments, but in the great majority 
of cases, their members are appointed and controlled by the Govern- 
ment of India. In framing the rules for the regulation of recruit- 
ment to posts in the Customs, Postal and Telegraph services, due re- 
gard must be had to the past association of the Anglo-Indian com- 
munity with regard to the said services,. Appointments to Railway 
Services are, under the new constitution, to be made by the Federal 
Railway Authority which is also required to pay due regard to the 
past association of the Anglo-Indian community with railway services^, 
in India and to give effect to any instructions \Yliich may be issued by 
the Governor-General for securing, so far as practicable, to each coin- 
m unity in India a fair representation in the Railway services. 

Ordinarily only a British subject is eligible to 
hold any office under the Crown in India, except 
temporarily. But, the Ruler or a subject of a Federated State is 
eligible to hold any civil office under the Federal Government. With, 
regard to Rulers and Subjects of States not federated, or natives 
of tribal areas or of territory adjacent to India, powers are given 
to the Secretary of State, the Governor-General and the Governors., 


ELIGIBILITY FOB 
OFFICE. 
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to declare any person eligible to hold office in the services recruited 
by them. Women are generally eligible for all offices but subject 
to exclusion by the Governor-General, Governor or the Secretary of 
: State in regard to Services recruited by each. Since the introduc- 
tion of the new constitution in the Povinces, various Provincial 
Governments have framed rules to confine the recruitment to the 
Services to the people of each province or to those who satisfy certain 
stringent regulations regarding the grant of domicile certificate. 
ThiKS cannot but affect the efficiency of the Provincial services. 

2. Public Service Commissions 

ESTABLISHMENT. recruitmeut of the Services by the Govern- 

ment of India and the Federal Railway Authority 
is to be made on the recommendation of the Federal Public Service 
Commission which has now taken the place of the Central Public 
.Service Commission established in 1925. Appointments to Provin- 
eial Services are made by local Governments on the reecmmenda- 
tions of Provincial Public Service Commissions established under 
the Government of India Act, 1935. The Act makes the establish- 
ment of Public Service Commissions in the Provinces obligatory, 
.though two or more provinces may agree to have a joint Public 
'Service Commission. This facility has been availed of by many 
provinces.^' The Public Service Commission of one province may also 
serve the needs of other provinces, and the Federal Public Service 
-Commission may, with the approval of the Governor-General, agree 
to serve the needs of a province. 

COMPOSITION. The Chairman and members of the Federal Public 
Service Commission are appointed by the Governor- 
General in his discretion, and those of the Provincial Commission by 
the ffrOYernov in his discretion. At least one-half of the members 
of every Public Service Commission should be persons who have put 
in ten years’ service under the Crown in India. The number of 
members of the Commission, their tenure of office and their condi- 
tions of service are fixed, in ease of the Federal Commission by the 
Governor-General in his discretion, and in the ease of a Provincial 
Commission by the Governor in his discretion. To ensure impar- 
tiality, the Chairman of the Federal Public Service Commission is 
debarred from further employment in India; the Chairman of a 
Provincial Commission is eligible only for appointment as Chair- 
man or member of the Federal Commission or as Chairman of another 
Provincial Commission. Members of the Commissions are not eligible 
for any other appointment without the approval of the Governor- 
General in his discretion or the Governor in his discretion, aecordpg 


* Joint Public Service Commissions have been established for (1) Bombay and Sind ; (2) the 
Punjab and N.W.F.F. ; (8) C.P., Bihar and Orissa. The remaining provinces have their own separate 
• Commissions. 


THE SERVICES 


223 


.as the appointment relates to a Federal or Provincial matter. The 
expenses of the Commissions including salaries, allowances and pen- 
.sions payable to the Chairman, members and staff are charged on 
the revenues of the Federation in the case of the Federal Commission, 
and on those of the province in the ease of a Provincial Commission. 

FUNCTIONS. PubUc Scrvicc Commissions conduct examin- 

ations and interview candidates for appointment to 
Services. They have a right to be consulted on all matters relating 
to methods of recruitment to civil services ; on the principles to be 
followed in making appointments to civil services and posts and in. 
inaking promotions and transfers from one service to another and 
on the suitability of candidates for such appointments, promotions 
or transfers; on all disciplinary matters affecting a person serving 
His Majesty in a civil capacity in India; on any claim by a govern- 
ment servant for costs incurred by him in defending legal proceedings 
instituted against him in respect of acts done by him in the discharge 
nf his duties and on any claim for the award of a pension in respect 
of injuries sustained by a person while on duty. The Federal or the 
Provincial Legislature may, with the previous sanction of the 
Oovernor-General or the Governor, as the ease may be, extend the 
functions of the Federal or the Provincial Commission. The Public 
Service Commissions have no right to be consulted as to the manner 
in which appointments and posts are to be allocated as between the 
various communities in the Federation or a Province. 

must be noted that the Commissions have been 
AT WORK. provided only with advisory powers and that the 

formal powers of appointment and of taking deci- 
sions are not vested in them. Further, the Secretary of State, the 
Governor-General and the Governor are given powers in their dis- 
cretion to make regulations specifying the matters in which it shall 
not be necessary for them to consult the Commissions in respect of 
the services under their charge. The working of the Public Service 
Commissions in the Provinces has shown that not only is the scope of 
their interference and advice strictly limited by regulations, but that 
their recommendations have not been scrupulously followed and in 
some provinces, matters were taken to a head by a wholesale resort 
to temporary appointments to posts which were likely to be perma- 
nent. This was done to take advantage of the regulation that officiat- 
ing or temporary appointments need not be referred to the Public 
Service Commission. The officers appointed in this vray were given 
the necessary training and experience and were then put up as can- 
didates for permanent employment $0 that the Commission found it 
difficult to reject their claims. 
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8. Constitutional Safeguards for the Services 


SAFE^RDS. When the constitntioiial changes which finally took. 

the shape of the Government of India Act, 1985,, 
were being considered, the Services felt considerably nervous about;, 
tlieir position under the new regime and made insistent demands for 
statutory safeguards to secure their rights and privileges. Public, 
opinion in India was averse to such claims as it was felt that Respon- 
sible Government could not be firmly established if the Services were 
beyond the control of Ministers. But, the view point of the Services . 
was finally adopted. The safeguards provided for them under the. 
new constitution may be classified under three broad heads: 

1. Protection to Officers against Judicial Proceedings.- 

2i Statutory Safeguards about conditions of Service- 

3.. Special Responsibility of the Governor-General and the- 
Governors. 

agaSst^judicial proceedings, civil or criminal, can be instituted 
PROCEEDINGS. agaiust public servants in respect of any act con- 
nected with the execution of their duties, except. 
with the consent of the Governor-General in his discretion, or of the- 
Governor in his discretion, according as the person is employed by the^ 
Federal or Provincial Government But, if such proceedings have 
already been instituted, they shall be dismissed, unless the Court is. 
satisfied that the acts complained of were not done in good faith. In. 
that Qase, the Federation or the Province must bear the cost not 
recovered" from the plaintiff. Where a civil suit is instituted against a. 
public officer in respect of any thing done in his official capacity, the* 
whole or any part of the costs incurred by him and of any damages:, 
or costs ordered to be paid by him shall, if recommended by the 
Governor-General or the Governor, be charged on the revenues of' 
the Federation or of the Province, as the case may be. Only the 
Governor-General and the Governors exercising their individual, 
judgment can sanction prosecutions of certain officials specially pro- 
tected by the Code of Criminal Procedure. No Bill or amendment 
curtailing such protection afforded to public servants can be moved, 
in the Federal or Provincial Legislature, without the previous sanction 
of the Governor-General, or the Governor, in his discretion. 

Iapegu^ds. following statutory safeguards are provided 

for the Services by the Government of India Act,. 
1935. These fall into two divisions : General Safeguards, and Spe- 
cial Safeguards for officers appointed by the Secretary of State for 
India. 
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(a) General Safeguards 

(1) No person can be dismissed from service by an authority 
subordinate to that by which he was appointed. 

(2) No person can be dismissed or reduced in rank until he 
has been given a reasonable opportunity to show cause against the 
action proposed to be taken in regard to him. 

(3) The salaries, allowances and pensions, payable to persons 
appointed before 1st 'Aprils 1924, to a post classified as superior shall 
be charged on the revenues of the Federation or the province, as 
the case may be. 

(4) No civil post, which immediately before the introduction 
of the provincial part of the new constitution was a post in Central 
Service (Class I or Class II), ^ Eailway Service (Class I or Class II) 
or a Provincial Service, shall, if its abolition would adversely affect 
any member of the Service, be abolished except by the Governor- 
General exercising his individual judgment^^ or the Governor exercis- 
ing his individual judgment, according as the post relates to a 
Federal or Provincial department. 

(5) In the event of the premature abolition of a post held l|y a 
person having special qualifications, and not being a regular member 
of the civil service 'of the Crown in India, such compensatiQn as may 
be deemed necessary by the Governor-General or the Governor, as 
the ease may be, shall be payable to that person. 

■ (6) No order which adversely affects the conditions of service 

of a person serving before the introduction of the new constitution 
can be made except by an authority which would have been com- 
petent to make such order on 8th March, 3926 or by some person 
empowered by the Secretary of State, subject to the right of appeal. 

(7) Nothing limits or abridges the power of the. Secretary of 
State, the Governor-General, or the Governor to deal with the ease 
of any person serving in a civil capacity in India in such manner as 
may appear to him to be just and equitable. 

In addition to the foregoing safeguards which apply to Services 
in general, the following Special Safeguards are guaranteed to officers 
recruited by the Secretary of State. # 

(h) Special Safeguards ; 

, ^ 

(1) The salary, allowances and pensions payable to such officers 
are charged on the revenues of the Federation or the Province as the 
ca.se. may be. 

(2) No rules can affect adversely the remuneration or pen- 
sions payable to such officers. 


•% Sf 
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(3) Questions relating to promotion, leave not less than three 
months, suspension, etc., of such officers are to be decided by the 
Governor-General or by the Governor, as the case may be, exercising 
his individual judgment. 

(4) If such an officer feels aggrieved by an order affecting his 
conditions of service, he can complain to the Governor-General or 
the Governor, as the case may be. 

(5) No order punishing, or formally censuring such an officer, 
or affecting adversely his emoluments or rights in respect of pension 
can be made except by the Governor-General or the Governor 
exercising his individual judgment. Such an order may be appealed 
against to the Secretary of State. 

(6) If the conditions of service of such an officer are adversely 
affected, or if for any other reason it appears to the Secretary of 
State that compensation ought to be granted to any such ;gerson, he 
may grant compensation which he may consider just and equitable. 


BESP^ONSiBiLiTY. addition to the above statutory safeguards, the 

Governor-General and the Governors have been 
charged with the Special Responsibility of securing to* the public 
seryiees all rights provided for them by the Government of India Act, 
1935, and the safeguarding of their legitimate interests, 

4. A CriUcal Estimate 

The salient features of the organisation of the Services in India 
may now be summed up. 

Firstly^ recruitment by the Secretary of State is 
OF STATE. still to coutinue in the case of the Indian Civil 

Service, the Indian Police, the Reserved Departments of the Gov- 
ernment of India, the Indian Medical Service (Civil) and the 
Irrigation Branch of the Service of Engineers. Officers who owe 
their appointment to the Secretary of State, and who caamot be 
touched by any authority inferior to him, cannot be relied upon to 
show the same subordination to the Federal or Provincial Govern- 
ments, as officers appointed by, and responsible to, these Governments, 
The J oint Parliamentary Committee in defending the eoiitinuance of 
such recruitment observed: ‘Hhe functions performed by members 
of these two Services (the Indian Civil Service and the Indian Police) 
are so essential to the general administration of the country, and 
the need, therefore, for maintaining a supply of recruits, European 
and Indian, of the highest quality is so vital to the stability of the 
new Constitution itself, that we could not view without grave appre- 
hension an abrupt change in the system of recruitment for these 
two Services simultaneously with the introduction of fundamental 
changes in the system of government. It is of the first importance 
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that in the early days of the new order, and indeed until the course 
of events in the future can he more clearly foreseen, the new Consti- 
tution should not be exposed to risk and hazard by a radical change 
in the system which has for so many generations produced men of 
the right calibre/’'*' They have, however, admitted that this cannot 
be a permanent measure and that the position should be reviewed 
after some time. 


THE BRITISH 
ELEMENT. 


Secondly, the British element in the All-India 
Services is still maintained intact; this is not only 
expensive but constitutes a denial of legitimate opportunities to the 
people of the country to man their own services. But the need for 
British officers in the Indian Civil Service and the Indian Police, the 
two Security Services, cannot be dismissed on mere consideration 
of abstract principles. India is unfortunately torn by internal dis- 
sensions and communal strife and the confidence inspired by a 
European official in times of difficulty cannot be denied. His inte- 
grity, fair play and detachment” have improved the tone of adminis- 
tration. But, the time has come when the British element should be 
reduced to the minimum, for people who are long denied oppor- 
tunities of governing themselves may, because of that very denial, 
become unfit to govern. It is interesting to read in this connection 
the following remarks made by the Simon Commission: — 

, .the British officer can for sometime longer render a valu- 
able service to political progress in India. Democracy in our own 
country is not so much a code of principles as a way of living with 
one’s fellow citizens, whether they be the majority or the minority 
in the State, It cannot be learned from text-books, and it is inevit- 
able that political theory and practice in India should rest more on 
the letter than on the spirit of British political institutions. If the 
best type of British recruit can be obtained as in the past, Indian 
political life must gain from the advice and service of men in whom 
the practice of British democracy is instinctive. ”t 


EXCESSIVE 

SALARIES. 




Thirdly, the salaries and allowances paid to the 
members of the All-India Services are excessive 
and are out of all proportion to the capacity of the country to pay. 
Even taking into consideration the responsible nature of the duties, 
the exceptionally high standards maintained by the Services, the 
trying climate and the long distance from Home in the case of Bri- 
tish officers, it cannot but be admitted that the administration is top 
heavy; its cost absorbs almost the entire resources of the country so 
that there is little to spend on departments of social welfare. The 
<Iovernor-General is the highest paid official in the world and drawls 

* Joint Parliamentarj;^ Committee Report, Vol. I, p, lft2. 
t Simon Commission Report, VoL II, p. 200, 
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a salary which is higher than the salaries of his political superiors^ 
the Secretary of State for India, and the Prime Minister. - It is, 
strange that India, one of the poorest countries on earth should be 
administered by Services which are easily the costliest in the world., 

REPB^^TATION. Fourthly, the principle of eoinmunal representa- 
tion in the services has been accepted both by the 
Government of India and the Provincial Governments, with the re- 
sult that in many eases merit is sacrificed by the necessity of redress- 
ing communal inequalities. So long as the minorities look to gov- 
ernment for a guaranteed proportion of appointments, there is no 
inducement to them to raise their educational standards. In any case, 
this system should not be perpetuated but should be looked upon as, 
tentative until the minorities avail themselves of facilities for higher 
education. 


THE^^BvicES. higher services have provided the country 

with an excellent mechanism of government, by 
which the smooth working of administration has been reduced to an 
easy and settled routine. A chain of graded officials connects the 
the head of a province with people in general, so that communica- 
tion of government orders, is made through well-established channels., 
Tributes have been paid to the excellent work of the higher services,, 
particularly to that of the members of the Indian Civil Service, on 
whom falls the primary burden of carrying on the government. It is 
however, distressing that due to lack of specialised services, mem- 
bers of the Civil Service are often called upon to discharge duties of 
any and every kind. Even posts of Commissioner of Labour, Regis- 
trar of Co-operative Societies, Backward Class Officer and Secretary 
to Finance Department etc., which require some technical knowledge- 
are given to people who possess no academic training for their work. 
They are, therefore, compelled to rely upon their general fund of 
intelligence and on such experience as they may acquire in the course 
of their duties. But while the general efficiency of the higher ser- 
vices is undoubted, the same cannot be said of the members of the 
lowev' services who are rarely recruited on grounds of merit alone, 
are paid amazingly low salaries and are left largely uncontrolled to 
recoup themselves on the ignorant peasantry. In several depart- 
ments, corruption has been so systematically organised that it is 
difficult to believe that it could have been developed without the^ 
active co-operation of some senior officers. 


their new 

BOLE. 


The acceptance of the principle of self-government 
for India has naturally altered the position of the 
Ser\nces who have no longer that freedom of action, that unlimited 
prestige and that final authority which they naturally enjoyed imder* 
a bureaucratic system. The fear of creating a perfect machine in- 
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capable of adjusting itself to changed conditions was anticipated 
thirty years ago by Lord Morley who said: *^Our danger is the crea- 
tion of a pure bureaucracy, competent, honourable, faithful and in- 
dustrious, but rather mechanical, rather lifeless, perhaps rather 
soulless/' The introduction of Reforms of 1919 and especially the 
inauguration of Provincial Autonomy revived these fears, and it was 
felt that Responsible Government in India could not function sue- , 
cessfully so long as ^‘the Steel Frame of the Services" secure in « 
rights, and used to an atmosphere of prestige and unquestioned obe- 
dience, remained unsympathetic. The special safeguards provided ; 
for them by the Government of India Act, 1935, strengthened such 
fears. 


SPIRIT OF 
CO-OPERATION. 


The working of Provincial Autonomy since April 
1937 has dispelled such apprehensions. The Ser- 
vices, though perhaps not as accessible, sympathetic and imaginative 
as a purely democratic government would have them to be, have 
■shown a si)irit of accommodation and a power of adaptation to which 
glowing tributes have been paid.*^ Unfortunately, a few allegations 
of insubordination and high-handedness on the part of some of the 
senior-most officers have been made by responsible ministers in cer- 
tain provinces. These should not, however, be* allowed to obliterate 
the main fact that on the whole the Services have cooperated with 
their new masters — the Ministers— in launching new schemes and 
programmes to which they might have been personally opposed. The 
following remark of the Joint Parliamentary Committee may be 
quoted with approval: — ^"^One of the strongest supports of the new 
Governments and their new Ministers that we can recommend, and 
that the Constitution can provide for, will be impartial, efficient and 
upright Services in every grade and department."! The old jibe 
that an Indian Civil Servant was neither Indian, nor Civil, nor a 
servant is no longer tenable. It is now for the new Governments to ^ 
allow their responsible officials a wide discretion and to support 
them in the exercise of it against unreasonable criticism, even as they 
expect ihe Services to loyally carry out the policies of the Govern- 
ments, irrespective of their personal wishes in the matter. 


* ‘‘Congress and the Services, starting about as far apart as it was possible to be, learned to work 
together. The Congress learned the stubborn fact^ of administration. The Services learned the 
implications of democratic control,’* Sir Haxry Haig, in a paper read before the East India Association, 
Asiatic Review, July 1940. 

* Joint Parliamentarv CommiffAA T?Ankrtiwf t7«i r 



CHAPTER XV 


PROVINCIAL ORGANISATION 

i. The District and its Sui-Divisions 

THE DISTRICT. The Organisation of administration in each pro- 
yinee is based on the division of the province into 
a number of Districts.’’ The District in British India represents 
the unit of administration. ‘‘Apart from exceptional areas such as 
the Presidency towns, every inch of soil in British India forms part 
of a District.”^ The size and density of population of the districts 
vary considerably, but an average district would cover an area of 
over four thousand square miles containing a population of nearly 
a million souls. “Many are much bigger. Mymensingh district 
holds more human souls than Switzerland. Vizagapatam district, 
both in area and population, exceeds Denmark. In the United Pro- 
vinees, where districts are small and the population dense, each col- 
lector is on the average in charge of an area as large as Norfolk and 
a population as large as that of New Zealand. The Commissioner of 
the Tirhut division looks after far more people than the Govern- 
ment of Canada.”! 

m^ist]^teT^^’ Each district is in charge of an officer— known in 
some provinces as the Collector and in other as 
the Deputy Commissioner. He is usually a member of the Indian 
Civil Service, though sometimes a member of the Provincial Civil 
Service holding a “listed” post is appointed. “The district officer 
has a dual capacity ; as collector he is the head of the revenue organi- 
sation, and as magistrate he exercises general supervision over the 
inferior courts and, in particular, directs the police work. In areas 
where there is no permanent revenue settlement he can at any time 
be in touch, through his revenue subordinates, with every inch of 
his territory. This organisation in the first place serves its peculiar 
purpose of collecting the revenue and of keeping the peace. But 
because it is so close-knit, so well-established and so thoroughly un- 
derstood by the people, it simultaneously discharges easily and effi- 
ciently an immense number of other duties. It deals with the regis- 
tration, alteration, and partition of holdings; the settlement of dis- 
putes;, the management of indebted estates; loans to agriculturists; 
and, above all, famine relief. Because it controls revenue, which 
depends on agriculture, the supreme interest of the people, it natu- 

♦ Montagu-Chelrasford Report, p. 79. . 
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rally serves also as the general administration staff. There exist 
several other departments in the district with staffs of their own, 
such as police, irrigation, roads and buildings, agriculture,, indus- 
tries, factories, hospitals and co-operative credit. They are manned 
by specialised services. But the heads of the departments, the Dis- 
trict Superintendent of Police, the .Executive Engineer, the District 
and Sessions Judge, the Divisional Forest OfScer, the Civil Surgeon, 
etc., are to keep the Collector constantly and diligently informed 
of all activities of their departments. Though in matters of routine 
and internal discipline they are responsible to their own depart- 
mental superiors, their subordination to the Collector in matters 
affecting the peace of the district is equally important. 

AND^OTLUENCE. Order to acquaint himself wdth the conditions 

of his district, the Collector camps from place to 
place, holds durbars^ grants interviews and thus establishes a direct 
contact with tlie people in his charge. Of late, his powers have 
been affected by increasing departmentalisation, by the growth of 
eonimunieations and the spread of education, by pressure of desk- 
work which prevents him from devoting mueh time to out-door duties 
and by the gradual tightening of administrative control from above; 
m that the golden days of the civil service, when the Collector of 
a district was the monarch of all he surveyed, are definitely gone. 
But even now he wields such large powers that he is easily identi- 
fied with the ^‘government’' by the people of the district. 

His large magisterial powers of trying eases, supervising over 
the administration of criminal justice and preventing breaches of 
the peace ; his close contact with all the departments in the district, 
his power of making several appointments of subordinates and i 
clerks, and his power of recommending persons for honorary titles ■ 
or other favours from the Government in addition to his control over , 
the entire revenue staff, easily make him the virtual controller of the 
destinies of the people in his charge. The local influence of the : 
District Officer is thus summed by the Simon Commission: — | 

“It is difficult to convey to an English reader how great is the | 
prestige of the Collector of a District among the inhabitants whom I 
he serves. To most of them, as we have said, he is the embodiment : 
of Government. The authority which he derives from his statutory ; 
powers is augmented by the constant exercise of advice and direc- ! 
tion in matters where he is expected to give a lead. He wields large : 
powers of patronage ; he is responsible for making a vast number of 
minor appointments, for instance, of village headmen and account- i 
ants, of revenue officials and office clerks. His recommendations for | 
honorary magistrateships and nominated membership of all local I 


* Montagu-Chelmsford Beport, p. 79. 
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elf-governing bodies are ordinarily .accepted. He can grant seats 
at ceremonial functions sucli as '‘durbars/' and the coveted Indian 
titles and liononrs, and otlier rewards, are usually conferred at his 
suggestion. . . the District Officer must remain a very important 
person, the embodiment of etfective authority, and the resource to 
whom the countryside turns in time of difficulty or crisis. The res^ 
pect in which he is held, and the influence which he wields, reflect 
the preference for personal and visible authority, which -will endure 
though that authority is the spokesman and instrument of respon- 
sible government. In no future that we can foresee, will the post of 
a District Officer cease to he one which calls for those qualities of 
integrity and decision, which so many of the best kind of public ser- 
vants have exhibited in the service of India.''* 


TAHSuisf^^ The District is too large to manage as a single 
unit; it is therefore sub-divided for administrative 
purposes. The divisions are called Talukas or Tahsils and about four 
to ten of these form the District. The charge of a tahika or tahsil is 
held by an officer of the provincial civil service, generally known as 
Mamlatdar, Tahsildar or Mukhtiarkar. He must know the conditions 
of every village and the work of every village official in his taluka 
in an intimate fashion. Like the Collector, he has both administra- 
tive and magisterial duties and is charged with maintaining the 
peace of the taluka. 

SUB-DIVISIONS. Intermediate between the district and the taluka 
is the sub-division, consisting of two to four 
talukas, in charge of an officer known as Assistant Collector, if he 
is a member of the Indian Civil Service, or Deputy Collector, if he 
is a member of the Provincial Civil Service.f The duties of this 
officer relate to assisting the Collector in supervising the adminis- 
tration -of the work of the nriamlatdars; he is also a sub-divisional 
magistrate and is empowered to try cases as well as to supervise 
and hear appeals from the lower magistrates. 

admotItration. taluka consists of numerous villages which are 
the lowest administrative units. In a predomi- 
nantly rural country like India where about 90 per cent, of the 
population live in villages, the importance of the village adminis- 
tration cannot he over-estimated. The organisation of the village - 
differs according to the system of land tenure prevailing in the 
area. There are two main types of villages in India — ^the Ryotwari 
and the Zemindari (or Landlord) Village. In the former, the holders 
of land are individually responsible for the payment of land revenue 

* Simon Commission Report, Vol. I* pp. 289-01. 

1 1? theNon-Regxilation provinces, he is known as the Assistant Commissioner if he belongs to 
the Indian Civil Service and as Extra Assistant Commissioner (E. A. C.) if he belongs to the Provincial 
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to the Government; in the latter, the responsibility is collective on 
the village as a whole. Each village, however, has usually a village 
headman, known differently as Patel, Reddi or Lambardar. His 
office is usually hereditai’y* He is in charge of the village for all 
purposes of the government and it is through him that the govern- 
ment orders are usually communicated to the people. He performs 
numerous duties of a miscellaneous character, i.e., collection of land 
revenue, maintenance of peace and order and recording of births and 
deaths. In some provinces he is also given petty magisterial powers: 
He usually holds a plot of land — called ‘%atan"’ land— by way of 
remuneration for his services. Then there is the Village-Accountant 
known variously as Kulkarni or Faiimri who maintains general 
records of revenue including registration, transfer and partition of 
agricultural holdings and keeps other accounts relating to the 
administration of the village. And finally, there is the Village 
Watchman, known as Veihiu, Talari or Choitkidar^ who acts as a 
messenger by day and watchman by night. The hereditary charae-* 
ter of the village officials is fast disappearing. 

2, Divisional Commissioners 

In all provinces except Madras there are Commissioners in 
charge of groups of some four to eight districts called “Divisions.’^ 
They are senior members of the Indian Civil Service and act as 
intermediaries between the Collectors and the Provincial Govern- 
ment. They supervise the work of the Collectors, hear appeals from 
their decisions in revenue matters and exercise almost direct control 
over certain branches of district work, particularly in relation to 
local self-governing bodies. Thus, they relieve the Provincial Gov- 
ernment of much routine work, A section of opinion in India regards 
the Commissioner as an unnecessary link, but as against this view, 
there is the consideration that his elimination would involve the 
provincial Governments not only in the loss of expert advice, but in 
the necessity of direct communication with a large number of heads 
<)f Districts and in interference in matters whiclfat present need not 
come to headquarters at alL^^^ 

3- Boards of Bevemie 

Between the Commissioners and the Provincial Government, 
there exists in every province except Bombay, for the purpose of 
supervising the revenue administration, a Board of Revenue or a 
Finaneial Commissioner. 'Hn their administrative capacity these 
constitute the chief revenue authority of the province, and relieve 
the Provincial Govermiient of much detailed work which would 
otherwise come to it; while in their judicial capacity they form an 

* Simon Commission Report, Vol. I, p. 282 , 
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appellate court for the increasing volume of revenue, and often of 
rent suits. 

4. The Secretariat 

Bach Provincial Government has a Secretariat usually small 
enough to be located in a single building. Here the Governor and’ 
his Ministers (or Advisers) have their offices. This arrangement- 
makes for a simple and easy inter-communication between the various 
branches of the >Secretariat. Each branch of the Secretariat is in* 
charge of a Secretary who is usually a member of the Indian Civil 
Service, and is assisted by doiht, Deputy or Under-Secretaries 
recruited generally from the same service. There is also a Chief 
Secretary who is the senior-most permanent official of the province.. 
Ordinarily the department ^ is, in India, separate from the branch 
of the Secretariat and is controlled by the head of the department,, 
known as Inspector-General of Police, Chief Conservator of Forests,. 
Director of Industries, Director of Public Instruction, Commis- 
sioner of Labour, etc. Occasionally the head of a department is also 
constituted a Secretary to Government for the work of his department. 

.5. Bureaucratic Government 

Thus, the administration of a province is conducted by graded* 
officials beginning with the Minister in Charge, the Secretary, the 
Head of the Department, the Commissioners, the Collector and 
through him to the Assistant or Deputy Collector, the Mamlatdar 
down to the village headman. A notable characteristic of the Indian 
system of administration is the repeated sub-division of the country 
into smaller and smaller units, the officer in charge of each is sub- 
ordinate to the officer immediately above him. This chain of officers,, 
one responsible to the other, is often referred to as Bureaucracy. 


♦ Moatagu-Chelmsford Report, p. 70 , 
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1. Infrodtcctory 


Local Self-Government is meant the .govern- 
GOVERNMENT. meiit of E locaiity, in respect of certain fiinetionSy 
by the residents themselves or through their elected 
representatives. The modem territorial state being too large to be 
governed- effectively, and well, from one centre, there arises the 
necessity of delegating vast powers to subordinate oflieials; the 
central body has neither the necessary time, nor the requisite know- 
ledge of local conditions, to do more than merely lay down broad 
outlines of policy. This leads to concentration of power in the lianda 
of those officials; the larger the country and the more varied the 
conditions of its different parts, the greater is the scope for official, 
domination and despotism. Hence the need for developing local self- , 
governing institutions, whereby* the people of each locality may," 
instead of submitting to uniform policy, as laid clown from above 
and as applied by the local officials, assume control over matters affect- 
ing the locality. The meriti of local self-government as against such 
bureaucratic rule are very clear. 

Local self-government offers an excellent oppor- 
tunity to the people to bring their local knowledge, 
interest and enthusiasm to bear on the solution of 
problems. Since it is the wearer who knows 
pinches, people of the locality are often in the* 
judge the utility of decisions which affect them 
This is specially so when the State is coneeimed with hene- 
nation-building functions. A ‘‘Police-State/’ which is 


BENEFITS OF 
LOCAL SELF- 
GOVERNMENT. 


their own local 
where the shoe 
best position to 
vitally, 
voleiit or 

merely concerned with the maintenance of law and order, would offer 
little >seope to the residents of a locality to make any substantial con- 
tribution to the solution of local problems. It is when activities like 
sanitation, lighting, road-making, and education are developed that 
the diversity of local conditions is revealed, and the need for intimate 
Imowledge of local conditions becomes imperative. Moreover, the 
provision of social amenities in a locality raises the question of cost, 
and when the benefits of a measure are confined to a particular- 
locality, it appears reasonable that the people of that locality should 
pay for it. This, in turn, requires the transfer of control over those- 
matters to the representatives of the people of the locality. Such an 
arrangement alone could eliminate all bickerings, develop a sense 
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of ''local pride and local shame,’’ which acts as a healthy stimulant 
and leads to a rivalry among different localities to outdo one another 
in point of local improvements. But, the case for local self-govern~ 
ment is not based only on the considerations advanced above; as a 
matter of fact, the advantages explained above are not realised ail 
-at once, and a temporary set back to efficient and good government 
'of the locality may often ensue on the institution of local self-govern- 
ment. The most important reason for the establishment of local 
bodies is that it gives an opportunity to the citizens to take active 
interest in local affairs. It teaches the citizens the lessons of eo- 
-operation, compromise a)nd fellow-feeling. The citizen comes to 
iaiow how, by taking a creative interest in the solution of his local 
problems, he can promote his own good and that of his neighbourhood ; 
he can realise the essential identity of his interests with those of 
others. Local self-governing institutions are, therefore, the best 
•schools for learning the lessons of citizenship. They also offer oppor- 
tunities for training in leadership. In a democratic country, local 
self-government would appear to be the indispensable training 
ground which prepares for intelligent citizenship and capable leader- 
ship, the two important requisites of a successful democracy. 

“ other hand, local self-government often leads 

‘GOVERNMENT. to inefficiency, at least in the beginning, as local 
bodies cannot with their limited resources secure 
the services of people with as great knd^dedge and capacity as the 
<!5entral Government can. There is also a danger of the diversity 
of local conditions being emphasised so as to cause chaotic conditions 
leading to confusion and inconvenience. Local bodies are seldom 
immune from narrow rivalries and personal squabbles; sinister in- 
duences of powerful persons in the neighbourhood, domination by a 
clique, favouritism and nepotism are often associated with local 
bodi^ ; and if the people of the locality are illiterate and far removed 
from the impact 'of progressive ideas, conservatism and hostility to 
reform may be strengthened. 

CONCLUSION. dangers of local self-government are as real 

as the advantages which it is expected to yield. 
Hence, in organising the local self-government of a country there 
is need for developing the civic consciousness of the people by pro- 
viding them with the necessary education in the rights and duties ox 
citizenship. There ris also an imperative need for the Central Gov- 
ernment to keep a watchful eye on the working of the local bodies 
in order to cheek any undesirable developments before they assume 
serious proportions. Such interference, if carried to excess, would 
negative the basic principle of self-government ; hence, a moderate 
but firm control from above iis necessary for the development of local 
self-goyernmehi on"p>op^;liipk'/ 
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2. Growth of Local Self-Government in India 


A BRITISH 
CREATION. 


India has long been famous for its ancient village- 
coininunitie>s known as Panchayats which dis-" 
charged many functions of modern local bodies. But, ‘‘Local self- 
government in India in the sense of a representative organisation, 
responsible to a body of electors, enjoying wide powers of adminis- 
tration and taxation, and functioning both as a school for training 
in respoiisibility and a vital link in the chain of organisms that 
make up the Government of the country is a British creation. The 
ancient village communities were constituted on a narrow basis of 
hereditary privilege or caste, closely restricted in the scope of their 
duties — collection of revenue and protection of life and property 
were their main functions — ^and were neither conscious instruments • 
of political education nor important parts of the administrative 
system. 


attSpts. liistory of local government in India begins 

from 1687 when the Court of Directors of the 
East India Comxiany issued an order for the formation of a Corpo- 
ration consisting of nominated European and Indian members of' 
the city of Madras. In 1793, the Governor-General was empowered 
to appoint Justices of the Peace for the three Presidency towns of 
Madras, Calcutta and Bombay to look after sanitation, maintenance' 
of streets, etc. These first steps towards local government contained’ 
no elective principle which was introduced only as late as 
consequent on the Resolution of Lord Mayo’s Government. ' Outside 
the Presidency towns, there was no attempt at establishing local 
bodies before 1842 ; the progress made after that was slow ; and after 
1870, the elective element came to be introduced in their composition 
too. Various Acts were passed in the different provinces increasing 
of elected members, but the progress made was 


A new impetus to the movement of local self- 
government was given by Lord Ripon’s Resolution 
of 1882. This Resolution advocated the extension 
of Joeal self-government on several grounds, the most important 
..among them were two. It was in the first place desired as “an instru- 
ment of political an^ popular educationf’; secondly, it was expected 
to utilise the services of an intelligent class, of pu'biie-spirited men 
for the task of administration which was becoming more compli- 
cated; it was also felt that in course of time “as local knowledge 
and local interest are brought to bear more freely upon local 
administration,” improved efficiency would follow. The Resolution 


the number 
insignificant. 

LORD BIPON’S 
RESOI.UTION 
OF IS'SS. 


* Simon Commission Report, Vol. I, p, 298, 
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led to series of proYineial Acts establishing local bodies in rural areas, 
increasing the number of elected members and extending the scope of 
their functions and powers. There was, however, no uniformity in the 
different provinces. But, there was in all provinces a substantial 
agreement as to the general line of the development of rural local 
self-government. ''In all, Rural Boards were now for the first time 
brought into existence ; in all, tax-payers were empowered to elect a 
proportion of their members, and in most, the grant to local Boards 
of the privilege of electing their Presidents, was made possible, though 
in practice this power was rarely exercised. 


PROGRESS 
UPTO 1919. 


Though much progress was made as a result of 
this increased activity, the achievements fell con- 
siderably short of expectations. The Report of the Decentralisation 
Commi^ion of 1909 pointed out the natural difficulties in developing 
local self-government in a country like India, and recommended the 
enlargement of powers and the grant of greater independence to 
local ^bodies. The Montagu-Chelmsford Report reviewed the whole 
position and came to the conclusion that "the hopes entertained of 
these bodies have not in the past been fulfilled. The avowed policy 
of directing the growth of local self-government from without rather 
than from within has, on the whole, been sacrificed to the need for 
results; and with the best intentions the presence of an official ele- 
ment on the boards has been prolonged beyond the point at which 
it would merely have afforded very necessary help up to a point at 
which it has impeded the growth of initiative and responsibility. 
Local self-government in India had grown under official protection 
and could not easily shake off official trammels. The District Officer 
presided over the deliberations of the District Local Board and 
regarded it as one of his many activities. "In effect, outside a few 
municipalities, there was in India nothing that we should recognise 
as local self-government of the British type before the era of 
Reforms. 

The Montagu-Chelmsford Report in giving effect 
to the Announcement of August 1917, accepted the 
principle that "there should.Ra,^as.,.fer,as possiW popular 

control in local 39 dies and largest .’possM for 

them of outside control.’^' Chelmsford’s Government accord- 

ingly issued a Resolution in 1918 to the effect that "Responsible 
institutions will not be stably-rooted until they are broad-based and 
that the best school of political education is the intelligent exercise 
of the vote and the efficient use of administrative power in the field 
uf local self-government. ” In the course of the ReMution, concrete 

. ♦ Simon Consmission Report^ VoL I, p. SCO. 

t Moojta^-Caiamsfoid Report, p. 30* 

. it:/S%|ionu>BjinisaonRc|K)rt»VoL • • T’r.n “ , 


THE REFORMS 
AFTER. 



LOCAL SELF-GOVER3SfMENT 


239 


proposals were made to reorganise local bodies on a more democratic 
basis. The Reforms of 1919 transferred local self-government to i 
ministerial control, and the Provincial legislatures availed themselves 
of the n( 3 W powers given to them to pass laws relating to the com- 
position and powers of the local bodies. Bach province aimed at 
lowering the franchise, at increasing the elected element to give it 
absolute majority and at removing the influence of the District Officer. 

Tlie advent of Provincial Autonomy since 1937 has had similar effects, 
though of a more far-reaching character. In several provinces, the 
nominated element has .been completely done away with, and the true 
foundation of local self-government, as distinguished from local 
government, has been laid. 

OEGANISATION OP LOCAL SBLP-GOVEfeNMENT 


UHBAN BODIES. present organisation of local self-government 

* in India may be divided into two main parts — 
rural and urban. On the rural side, the important local bodies are:— 
^'(a)|the District Local Board in each revenue district, except in 
' Assam where the taluka local boards represent the largest units of 
local self-government; (b) the Taluka Local Boards, or Circle 
Boards, in each taluka or "‘Circle^’ of the district; (c) the Village 
Paiichayats and in the smaller villages, (d) the Village Sanitary 
Committees. On the urban side, there are:— (a) the three Munici- 
palities of Bombay, Madras and Calcutta; (b) the Municipalities oi' 
Mmiicipal Boroughs in large-sized towns; and (c) Notified Areas 
Committees in the smaller towns. 

The composition, functions and powers of these 
bodies are not uniform in the different provinces. 
Local self-government being a provincial matter, legislation affect- 
ing local bodies has been undertaken in every province. The broad 
outlines of the system are, however, the same. The organisation of 
these bodies with special reference to Bombay province is indicated 
In the foltowing paragraphs. 


nACK OF 
VNIFORMITY. 


1. Composition of Local Bodies 

(a) RURAL 

'THE DISTRICT The District Local Board consists of members most 
nocAL BOARD. whom are elected, nominations having been 

abolished in many provinces since the introduction 
of Provincial Autonomy. The principle of separate electorates for 
Mahommedans is generally conceded, though in Bombay option has 
been recently given to the Mahommedan voters of a constituency 
to demand the abolition of separate electorates, if they so desire* 
In Sind, the principle of separate electorates was, for some time, 
modified in relation to some boards so as to compel candidates of one 


240 


HOW INDIA IS GOVERNED 


community to secure a prescribed percentage of the votes of the 
members of tbe other community. Seats are reserved for Mahommecl- 
ans, women, scheduled castes and backward tribes. The right to vote ia 
extended to all those residents of the district who are voters of the 
Provincial Legislative Assembly. Any voter, unless he is a servant 
or a contractor of the Board, or is otherwise specifically disqualified,, 
can stand for election to the Board. Each Board now elects its own 
President and Vice-President. In Bombay, it is obligatory on each 
District Local Board to have a Standing Committee of not less than 
® five and not more than seven members. The Chief Executive Officer 
of the Board and other officers are appointed by the Board. 

LOCAX^BO^RD Taluka or Circle Boards exist only in some 

provinces. They generally consist of a majority of 
elected members, and choose their own chairman. In some pro- 
vinces, all or a portion of the elected members of the District Local 
Board are chosen by the members of the Taluka board. 


THE VIIXAGE 
PANCHAYATS. 


Though the institution of Village Panehayats is. 
of early origin, the modern Village Panchayats 
have been developed only in the present century. The Decentralisa- 
tion commission of 1909 made out a forceful plea for their early 
establishment and though a start was made in the years following, 
it was only after the Reforms of 1919 that real progress was made im 
the direction by the popular Ministers to whom the department of 
local self-government had been ^transferred.’ In Bombay, the pre- 
sent oi'ganisation of the Panchayats is based on the Bombay Village' 
Panchayat Act, 1933, as amended subsequently in 1939. So far, it: 
had been optional for a village to have a Panchayat, but the Amend- 
ment Act of 1939 gives power to the Provincial Government to 
institute a Panchayat in every village with a population of 2,000 or- 
over. The Panchayat which had hitherto consisted of certain elected, 
and certain nominated members, with the revenue Patel of the 
village (or the Senior Patel if there are more than one) and the^ 
holder of the village (or the principal among them if there are more, 
than one) now consists of all eleoied members, all nominations and; 
hereditary claims being abolished. The Panchayat is to consist of: 
such number of members, being not less than 7 and not more than 
11, as the Collector may decide. Seats are to be reserved for mem-' 
bers of Scheduled classes and Backward tribes on population basis.. 
The right to vote is extended to all male adults residing or holding 
land or building in the village. The tenure of each Panchayat is. 
three years; the President and the Vice-rPresident, known as Sar* 
pahch and Deputy Sarpanch, are elected by the' members for the 
term of the Panchayat. The Secretary of the Panchayat is to be- 
appointed and removed, not by the Panchayat, but by Government. 
Members of the Panchayat by a Jtl^^^thirds majority can ask for the* 



LOCAL SELP-0OTORNMENT 


241 ■ 

removal of the Secretary. Bach village panehaj^at must constitute 
a Village-bencii of five elected members to v^hich the Provincial 
Government may assign such judicial duties as it may deem fit. 

smallest villages where no panchayats exist, 
the Bombay Village Sanitation Act, 1889, provides 
for the constitution of Village Sanitary Committees consisting pi 
three or more members appoinied by the Collector of the district. 
There were 123 such committees in the Bombay province in 1935-36 ; 
with the introduction of Panchayats in all villages with a population 
of 2,000 or over, many sanitary committees are automatically 
abolished. 

(b) URBAN 

The Municipalities of Bombay, Calcutta and Madras stand in ; 
•a class by themselves. They are much larger bodies ; their presidents ; 
are called Mayors and their chief executive officers' are known as ' 
Municipal Commissioners. In Bombay and Madras the Municipal 
Commissioners are members of the Indian Civil Service appointed ; 
by Government, while in Calcutta, the, appointment is in the hands 
of the Corporation. The constitution of the Bombay Municipality i 
is described in detail below. 1 



The Bombay Municipality [ 

The constitution of the Bombay Municipality is governed by S 
the City of Bombay Municipal Act of 1888 as amended from time | 
to time. At present the Municipality consists of three statutory 1 
bodies — the Corporation/ the"‘^Municipal Commissioner and the | 
Standing Committee. \ 

THE! CORPORATION, ^orporatiou cousists of 117^ members, of 

whonV’'114: are elected and three, the Police Com- 
missioner of Bombay, the Chairman of the Bombay Port Trust and 
the Executive Engineer Presidency Division, who are ex-officio mem- 
bers. There are no longer any nominated membei’S. Of the 114 
elected, 106 are returned by the general voters from the different 
wards, and eight are elected by Special Constituencies, as follows, ^ 
Four are delegates of labour and four are representatives of the : 
Bombay Chamber of Commerce, the Indian Merchants^ Chamber, the 
Bombay Mill^wners’ Association, and the Fellows of the University 
of Bombay. /The election is on the basis of Joint Ele^^ there 
being no reservation of seats for any community. The right to vote | 

is extended to all residents who pay a monthly rent of five rupees, j 

but it is proposed to have Adult Franchise at the next elections to the 
Corporation. The term of lEe Corporation is four years. It elects ^ 

u i 
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THE MUNICIPAL 
COMMISSIONER. 


its own Mayor every year, and by a convention, the office is filled by 
Biembers of different communities in rotation. 

The Municipal Commissioner is the chief executive 
officer of the Municipality. He is appointed not 
by the Corporation, but by the Government, usually for a period of 
three years. It is regarded as necessary that the head of such a large 
body should be strong and independent and not entirely under the 
control of the members of the Corporation. But, in order to secure 
his due obedience to the^orporation, it is provided that a Municipal 
Commissioner may be "^removed i# so desire. The 
Municipal Commissioner is assisted by two deputy Commissioners 
appointed by the Corporation with the approval of the Government. 
The other officers, e.g., the Municipal Secretary, the City Engineer 
and the Health Officer are all appointed by the Corporation. The 
chief functions of the Municipal Commissioney are three/ he super-^ 
vises and controls the entire municipal staff f4ie makes appointments, 
to posts carrying a maximum salary of Es. 500 p.m. or less; "and he 
prepares the annual budget of the municipality. 

The Standing Committee consists of sixteen mem- 
bers all elected by the Corporation. A fresh com- 
mittee is elected after the general elections and half of the members 
retire every year and new members are elected in their place. The 
Chairman is elected every year from among the members and, by 
convention, tl^ office is held by members of different communities 
by rotation, yrhe main functions of this committee are fiinaneial. It 
scrutinizes the budget ‘a^pl^&parf S' bj^ the Commission^ it is; 

presented to the Corporation. It may introduce any changes therein 
and present the modified budget to the Corporation.v It sanctions 
contracts, establishment schedules and investments; it examines, 
weekly accounts and frames general service regulations for the muni- 
cipal staff. ^It is thus an important link between the Municipal 
Commissioner and the Corporation. 


THE STANDING 
COMMITTEE. 


OTHER 

COMMITTEES. 


There are also two other Statutory Compiittees,. 
the/ Improvements Committee and theJSchobls 
Committee each consisting of 16 members elected by the Corporation- 
In the latter Committee, seats are reserved for certain communities 
as follows: Mahommedans 4, Backward Hindus 3, Harijans 1. The* 
Corporation appoints other eommttees to deal with specific problems 
of municipal administration. 

There are about 800 Municipalities or Municipal 
boroughs in British India with about 21 million 
people resident within their limits. They consist of a majority of 
elected members. In Bombay, nominations have been recently 
abolished and all members are, therefore, elected. Communal Elec- 


OTHER 

MUNICIPALITIES. 
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torates have been conceded to Mahommedans who have received 
option to declare by a majority for joint electorates. The electSo(n 
is on a wide franchise, those in Bombay province who own or occnpy 
a house of Rs. 12 annual value, or Rs. 200 capital value, are entitled, 
to vote. Each municipality must appoint a Chief Officer and may 
appoint a Health Officer, an Engineer and other officers. The Chief 
Officer cannot be removed except by a two-thirds majority. 

commioteeI!^^ Notified Area Committees are formed in those 
areas where Municipalities cannot be established. 
The Bombay District Municipal Act of 1901 permits the Govern- 
ment to notify a town which is the headquarters of a taluka or is 
within one mile of a railway station to constitute a commRtee. The 
members of this Committee are all appointed by the Government. 
It cannot, therefore, be strictly regarded as a unit of local self- 
government. 


PORT TRUSTS. major ports of Bombay, Madras, Calcutta and 

Karachi are controlled by Port Trusts consisting of 
members some of whom are nominated by the Government and some 
are elected by commercial and municipal bodies. The Chairman of 
the Port Trust is an official. The Government of India Act, 1935, 
has transferred the control over all major ports to the Government 
of India. 

2/ Functions of Local Self-Governing Bodies 

■v/ ■ 

The local bodies are charged with the performance of functions 
which are primarily local in character and importance. They are 
classified into Obligatory and Optional.^ It will be noticed that tlic 
urban bodies are charged with wider functions on the ground that 
their needs and resources are likely to be greater than those of rural 
bodies. 


OBLIGATORY. 


The Obligatory functions are those in regard to 
which the local bodies are bound to make adequate 
provision; they include: — 


(a) the maintenance and repair of roads and other means of 
communication; 

(b) the construction, repair and management of hospitals, dis- 
pensaries, markets, dharmashalas and other public buildings 

(c) the construction, repair and maintenance of public tanks, 
wells and water-works; 

(d) the maintenance of primary schools; 

public vaccination, sanitary works and public health; and 


* Tile details given in this section relate to toctions of Local Bodies in Bombay. 
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(/) the planting and preservation of trees by the side of roads- 
In addition to the above obligatory functions of local bodies in gene- 
ral, the Municipalities are also charged with maintenance of lighting, 
watering and cleansing of public streets, abatement of public nui- 
sances, protection against fire, reclamation of unhealthy localities, 
maintenance of asylums for lepers and lunatics, etc. 

OPTIONAL. Optional or Discretionary functions are those 

which local bodies are permitted to undertake and 
on wliich they are allowed to incur expenditure. They include : — 


(a) the establishment and maintenance of model farms, distri- 
bution of improved seeds, improvement of the breed of 
cattle and horses and the advancement of agriculture and 
industries ; 

(h) the maintenance of I’elief works in time of famine or 
scarcity; 


(o) the maintenance and management of light railways, tram- 
ways and telephone lines; and 

(d) any other local works or measures likely to promote the 
health, safety, comfort or convenience of the public. 

The Municipalities have the following additional discretionary 
functions z—Maintenance of gardens, public parks, museums, libra- 
ries, dairy farms, institutions of secondary or higher education ; con- 
struction of sanitary dwellings for the poor ; provision for music, etc- 

CONCLUSION. scopc of functions allowed to local bodies is, 

in practice, found tg^be sufficiently wide. In fact, 
’ very few municipalities and local boards have cared to undertake all 
the activities they are allowed to, mainly on the ground of lack of 
finance. Proposals for the expansion of the functions of local bodies, 
so as to enable them to control matters like maintenance of law and 
order have been recently made in certain responsible quarters; but, 

, they violate the main principle of delimitation of functions of local 
bodies. To advocate the transfer of matters of vital importance 
which necessitate a general and uniform organisation to local bodies 
is to misunderstand the essential role of local self-government.’^ 

3. Local Finance 


aiAIN SOURCES 
OF INCOME. 


Local bodies derive their income from three main 
sources : — 

(1) Receipts of fees for services performed by them e.g,^ for 
supply of water, gas or light ; for provision of drainage, scavenging 
and sanitary facilities ; by way of rents for market stalls, etc. 

♦ See furUcle oa *‘The scope of Local Sdf-Govermneat,” by Prof. M. Venkatarangaiya, Indian. 
Journal of political ScieiiLce;i January, 1041, 
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(2) Government grants for certain services e.g.^ education and 
towards the salaries of certain officers of local bodies. 

(3) Taxes levied by the local bodies and taxes levied and col- 
lected by the Provincial Government on behalf of local bodies. 

Local bodies are allowed to levy the following taxes: — Tolls; 
Taxes on Land and Land Values; Taxes on animals, vehicles, boats 
or ferries; Taxes on trades and professions, Octroi duties; and taxes 
on menial and domestic servants. In practice, the local bodies rely 
only on a few taxes. The District Local Boards depend mainly on 
cess on Land Revenue collected for them by the Provincial Govern- 
ment; tolls on roads, and ferries and octroi duties are the only other 
important taxes generally resorted to by them. There is a general 
nnwillingness on the part of local bodies to levy taxation partly be- 
cause of the general poverty of the people and partly because of tim 
fear of courting unpopularity. The Municipalities have shown them- 
selves bolder in tliis respect and have availed themselves of the op- 
X)ortunity to tax to a greater extent. The Village Paiiehayats de- 
I)end mainly on the share of cess on land revenue collected from the 
village, and recently the Bombay Government has made the imposi- 
tion by the Village Panehayats of a House tax compulsory; the tax 
may, however, be paid in cash, kind or labour. The other sources 
of revenue allowed to the Panehayats e.g,, taxes on fairs and festi- 
vals, on sale of goods, on marriages and adoptions and octroi are 
scarcely availed of, 

4. Working of Local Bodies in India 

GENEBAmS&ioN, difficult to generalise on the working of local 

self-governing bodies in India. Many of them 
have done splendid work and many have proved utterly incapable 
of j)erforming their duties. ^‘In none of the various sections of the 
held to be surveyed,^' note the Simon Commission, ‘^hay^/We to 
paint a picture of unrelieved failure or unqualified success. "Tn every 
province, wdiile a few local bodies have discharged their responsibi- 
lities with inidoubted success and others have been equally conspi- 
cuous failures, the bulk lie between these extremes. 


The chief defects of our local bodies and the difficulties which 
they have to surmount may be briefly indicated. 

co^riTUTioN. Firstly, the local bodies in India have long been 
dominated by officials and it is only recently that 
they have been made self-governing. Elections to them are still 
based on a restricted franchise, seats are assigned on communal basis, 
and the principle of separate electorates is adopted in most of them. 
In some provinces, the official influence of the District Officer is not 


* Simon Commission Report, Vol. I, p. 308, 
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POOR 

FINANCES. 


LACK OF 
CIVIC SENSE. 


yet withdrawn. ^Composed in this way, the local bodies are inherently 
incapable of maintaining a non-commnnal approach to the solution 
of their civic problems. And wherever, as in the Bombay Munici- 
pality, eommiinalism has b avoided, the results achieved by way 
of provision of civic amenities have been satisfactory. 

Secondly, the financial resources of the bodies are 
inadequate and there is a general apathy in regard 
to taxation among the people; e^n the taxes that are levied are not 
rigidly and honestly collected. ^Cases of arrears and embezzlement 
are unfortunately not few. It is a shame that some of the promin- 
ent members of the local bodies have been the worst defaulters in 
this respect, and nothing appears to have been done in spite of the 
repeated complaints of the Aceountmit-General in each province. 

Thirdly, the magnitude of the change involved in 
the transfer of wide powers to the local bodies has 
not been adequately appreemted either by the electorate or by the 
members of the local bodies. The electorate, ignorant, conservative 
and caste-ridden, has not yet imbibed the civic spirit, and votes are 
given more , on considerations of community, caste or wealth than on 
grounds of merit. The members and chairmen of local bodies have 
shown a deplorable lack of knowledge of administration. Their de- 
cisions are governed more by considerations of personal or communal 
interest than by the idea of promoting the welfare of the people 
under their charge. 

OF^ADlIrnis-^^^® Fotvrthly, the standard of administrative efficiency 

TRATiON. has in many eases fallen due to excessive inter- 

ference on the part of members and chairmen of 
local bodies in the work of executive officers,* the instability of tenure 
of the staff of local bodies, the making of appointments on communal 
grounds, the scanty salaries of the staff irregularly paid, and the 
low level of the civic consciousness of the people who scarcely bother 
about what is happening around. 

must be recognised that the history of local self- 
government in other countries has not been free 
from such difficulties, and too pessimistic a conclusion should not 
therefore, be drawn from our short experience. But, unless efforts 
are made to put it. on a sound basis no appreciable improvement can 
be expected.^ Spread of civic education, grant of more elastic sources 
of revenues, guarantee of stability of tenure for the executive officers 
and, above all, exercise of proper control by the Government seem to 
be urgently called for. While the spread of civic education is a non- 
eontroversial matter, the other lines of reform do not admit of an 

* The Simon Commission quoted the case ofa district in which the actual supervision of the repairs 
of a road was parcelled out among the individual members of the board. 


LOCAL SELF-GOVERNMENT 


24r 


easy solution. Authoritative opinion is particularly divided as to 
the best means of safeguarding the position of executive officers. 
The Madras |)rovince has already given a lead in this respect^by 
provincialising certain important officers of local bodies, who are now 
appointed, transferred and generally controlled by the Provincial 
Government. A similar proposal was, however, rejected by the Bom- 
ba^r Committee on Local Self-Government, which regarded the exist- 
ing srifeguard of removal only by a two-thirds majority of the local 
body as more than sufficient and, therefore, came to the conclusion 
that the establishment of a Provincial Cadre would create more pro- 
blems than it might solve. It may be admitted that provineialisatioii 
of the staff of local bodies will deprive the latter of effective control 
over their servants as also give an opportunity to Provincial Gov- 
ernment to influence the working of local bodies from day to day. At 
the same time, the present position leaves too much power in the 
hands of the local bodies. It is, therefore, worthwhile considering 
whether local bodies in the province could not co-operate and set up 
an independent body, like the Public Service Commission, which 
mi^ht be put in charge of recruitment to and regulation of the ser- 
vices of local bodies. 



Government Control 


VAST LEGAL 
POWERS. 


The provincial laws allow large powers to the Pro- 
vincial .Government, the Commissioners and the 


Collectors, to exercise supervision over the working of local bodies. 
^A''he Collector can, for example, call for any information, statement 


or account and can require the body to take certain matters into 
consideration. He may suspend any order of the body if it is likely 
to cause injury or annoyance to the public or, lead to a breach of the 
peace or, order the execution of some work in emergency, v^he Re- 
venue or Divisional Commissioner controls expenditure of the local 
bodies and if in his opinion the number of persons employed, or re- 
muneration assigned to any officer, is excessive, he may require the 
body to reduce the same. The Provincial Governments, in addition 
to final powers of suspending or superseding the local bodies or 
ordering inquiries into their affairs, have also the powers of influenc- 
ing the actual administration of local bodies. * A President, Vice- 
President or a member of a local body is removable by Government 
for misconduct, neglect of duty or incapacity; Government sanction 
to appointments to the posts of Chief Officers and Health Officers 
is made necessary if the local bodies are to be entitled to receive gov- 
ernment contribution towards the salary of these officers. The By- 
law’s of the local bodies must receive government sanction. No local 
body can raise a loan without the previous sanction of the Provincial 
Government which also arranges for annual audit of accounts of the 
local bodies. 
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praot^l The extent of control which the Gcvernment is 

FAiLTJ . authorised to exercise is thus very great. But, in 

practice they have shown reluctance to interfere in the affairs of local 
bodies until matters have reached such a pitch that the supersession 
of the local body becomes imperative. As such drastic action is 
always unpopular, Provincial Governments have, on the whole, failed 
to exere^e a healthy influence over the growth of local self-govern- 
ment. ^“^The failure to realise the need for control by the Provincial 
Govi’nments over local self-government authorities’^ was considered 
by the Simon Commission to be a grave error. They further remark- 
ed that where spur and rein were needed, the Ministers were only 
given a pole-axe.” What is really wanted is a moderate control ex- 
ercised in numerous ways over the administration of local bodies, so 
that any evils may be checked before they attain unmanageable 
proportions. 


OHAPTBE XVII 


EDUCATION 


1. The Growth of Edweation m India 

edijStm The importance of education is manifold. Edu- 

cation has a political no less than a purely cnltii- 
ral or economic significance. Education not only civilises man and 
enables him to earn his livelihood, but forms the necessary basis of 
sound government, specially where the ultimate political power is 
vested in the people themselves. 

TIMES To^/ssk The state of education in India at the time of the 
beginning of British Rule was deplorable. “Not- 
withstanding the traditions and achievements of ancient learning,, 
education in India at the beginning of the 19th century was at a 
very low ebb. There were hardly any printed books either in the‘ 
classical languages or in the vernaculars, and Western education 
had not been introduced. Indigenous village schools, antiquated but 
self-supporting, whether conducted by Brahmin or Muhammadan 
teachers, could not cope with more than a fraction of the vast child 
population. Education for girls was almost non-existent. ’ The 
East India Company, being a commercial enterprise, was not quite 
interested in the educational uplift of the people whom it was called 
upon to govern. Yet, a few steps were taken td ‘encourage Oriental 
learning. A Muhammadan Gollege was founded at Calcutta by 
Warren Hastings in 1781, and a Sanskrit College was established at 
Benares in 1792. The Charter Act of 1813 provided for an annual 
sum of one lakh of rupees for the encouragement of education. By 
this time, many people in India, with a view to seeking employment 
under the Company, had learnt English and had acquired a smatter- 
ing of western education. The Company had also felt a dearth of 
lower Indian staff with sufficient knowledge of English; hence, in 
1833 a controversy arose as to the type of education which the Com- 
pany should encourage and spend its monies on. The Orientalists 
supported the cause of classical languages 6.^., Sanskrit and Arabic ; 
while the Anglicists stood for English. The activities of the Mission- 
aries and social reformers, the greater market-value of western edu- 
cation and the low standards to which oriental education had sunk 
in the hands of ineomj)etent pandits and matUvis ultimately led to a 
preference for English. To decide the question, the Government 
appointed in 1833 a Committee of Public Instruction presided over- 

* Simon Commission Keport, Vol, I, p, 878. 
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by Lord Macaulay who had just arrived to take charge as Indians 
first Law Member. Macaulay^s able minute on the controversy bet- 
ween western and classical learning ultimately clinched the issue, 
and in 183b Government decided in favour of western education, to 
be imj)arted through the medium of the English language. 

or^wESTE™ decision of 1835 was a momentous step in the 

LEAKNiNG. history of education in India. Though its imme- 

diate aim was to produce intermediaries— a class of ^‘natives'’ 
capable of interpreting the orders of a superior civil servant to the 
subordinates and the people at large^ it was destined to revolutionize 
the mentality of Indians by bringing them in touch with literary, 
•scientific and political works of European writers. A few high 
schools and colleges were established by G-overnment to impart 
western education through English and these institutions laid tlie 
foundations of the present system of education in India. 


In order, however, to organise education on sound 
basis, the Court of Dii’ectors issued, in 1854, a 
Despatch on Education, which is generally known as Sir Charles 
Wood's Despatch, laying down the principles on which reorganisa- 
tion of education in India was to be based. It defined the aim of 
education in India to be ‘^the diffusion of the improved arts, sciences, 
philosophy, and literature of Empire"; it recommended the creation 
of Departments of Public Instruction and the establishment of Uni- 
versities; it called upon the Governments to establish its own high 
:sehools in every district and to encourage private enterprise by 
grants-in-aid. It further suggested other measures 6.g,, grant of 
scholarships, increased attention to vernacular schools, encourage- 
ment of female education^ etc., to promote the general growth of edu- 
cation in India. This Despatch was made the , basis of educational 
reforms in India. The Departments of Public Instruction were estab- 
lished in every province; Universities were founded at Bombay, 
Madras and Calcutta in 1857 ; in the Punjab in 1882 and at Allaha- 
bad in 1887; and the growth of high schools became rapid. 


IxPANSioN^AND 1882, Lord Eipon's Government appointed a 
REFORM. " Commission under Sir William Hunter, which was 
satisfied vith the progress made in secondary education, but recom- 
mended immediate attention to the expansion of primary education 
which had fallen into neglect. In the meantime, certain defects of 
the newly established Universities became apparent, to consider which, 
Lord Curzon called a Conference of European Educational Experts 
in 1901, and appointed a Universities Commission under Sir Thomas 
Raleigh in 1902. This Commission pointed out various defects in 
the constitution and working of ^ the Universities and suggested suit- 
iible changes which were embodied in the Indian Universities Act, 
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1904. These changes related to three main heads. Firstly^, the con- 
stitution of the Universities was changed so as to provide for reduc- 
tion in the size of the Senate and for the constitution of an Academic 
Council (including Faculties) as separate from the Syndicate. 
‘Secondly, the Universities were required to exercise stricter control 
over their constituent colleges in matters of equipment, staff, hostels, 
'etc. Government control over the Universities and colleges 

was strengthened. Eighty per cent, of the members of the Senate 
were to be nominated by Government ; all Begulations of the Senate 
were required to get Government sanction ; appointments of Univer- 
sity professors and the affiliation and disaffiliation of colleges were 
similarly to be sanctioned by Government. The increase in Govern- 
ment control reduced the Universities to mere Government depart- 
ments. Moreover, the main defect of the Indian Universities, namely, 
that they were merely affiliating and examining bodies, was not re- 
moved. This problem became more serious, as with the multiplica- 
tion of colleges and high schools, the work of the Universities rapidly 
increased thereby affecting the efficiency of their administration and 
the quality of their instruction. A Eesolution of 1913 issued by the 
Government of India emphasised the need for unitary and teaching 
Universities. Accordingly, the Benares Hindu University was 
founded in 1915*, the Patna University in 1917, and the Aligarh 
University in 1920. 


problem of University reorganisation was fully 
reviewed by the Calcutta University Commission, 
appointed under the chairmanship of Dr. Michael Sadler. 
'The Commission’s Report, submitted in 1919, is a monu- 
mental work and still constitutes an illuminating commentary 
on the defects of University organisation in India. Its 
main recommendations were, firMy, that an encouragement should 
be given to the formation of unitary and teaching Universities, and 
one such University was specially recommended to be established at 
Dacca, to relieve the Calcutta University of some of its burden. 
Secondly, the creation of separate colleges teaching up to the Intex*- 
mediate standard only was recommended, and the University was to 
be relieved of control over Secondary and Intermediate education by 
the creation of Boards of Secondary and Intermediate education. 
Thirdly, changes were proposed in the constitution of the Universities 
so as to separate their purely academic functions from their exe- 
cutive functions; the former were vested in the Academic Council 
and the latter in the Syndicate. Fourthly, the Commission recom- 
mended that colleges in Calcutta and in the mofussil should co- 
operate in regard to teaching work. The Report of the^ Sadler Com- 
mission was recommended by the Government of Indialbo other pro- 
vinces also, and as a result, after the Reforms of 1919, many schemes 
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of reorganisation of Universities were carried ont in the provinces. 
The Dacca University and the Lucknow University were set np as- 
ixnitary and teaching universities. The Delhi University was estab- 
lished in 1922. The Allahabad and Madras Universities were recon- 
stituted. A University was established at Nagpur in 1923. In 
Bombay, the constitution of the University was altered in 1928 on the 
recommendations of a Committee presided over by Sir Chimanlal 
Setalvad. The Dacca, Lucknow and Allahabad Universities have 
separated the Intermediate classes and handed them over to Inter- 
mediate colleges controlled by the Boards of the Secondary and In- 
termediate Education, The other Universities have not yet given 
up intermediate work. 

i. dIvelopments. Reforms of 1919 transferred the control over 

' * Education to popular ministers who also initiated 

programmes of reorganisation of primary and secondary education.. 
A number of measures were taken in each province, the more im- 
I portant among them being the handing over of control over primary 

; schools to local bodies, and the passing of Compulsory Primary Hdu- 

I cation Acts authorising local bodies to make primary education com- 
pulsory. The progress of primary education was, however, consider- 
ably impeded by lack of adequate funds. The advent of Provincial 
Autonomy has given a new impetus to the movement, and educational 
reforms based on a new concept of ‘‘teaching through the craft’’* 
Imve been advocated in the Wardha Scheme which was experimented 
I Tipon ill some provinces. 

; 2. The Present Organisation of Education in India 

■ The present organisation of education in India may he classified 

j under three main divisions: Higher, Secondary and Primary. 

I UNivERSiTiEs. control over higher education is vested in the 

;] , Universities, except to the extent to which they 

' > are relieved of their intermediate work by Boards of Intermediate 

5 Education. There are, at present, 18 Universities in India. Out 

i of these eight, namely, Bombay, Calcutta, Madras, Punjab, Nagpur,. 
^ Agra, Patna and Andhra Universities are of the affiliating type 
though they also undertake some teaching work y- the remaining ten,. 
Dacca, Allahabad, Lucknow, Mysore, Benares, Aligarh, Osmania,, 
Delhi, Annamalai and Travahcore are unitary and teaching. In 
1940-41, there were 325 Arts Colleges and 85 Professional Colleges^ 
in the whole of Indian the total number of scholars studying in the 
Universities and colleges were 140,412 males and 12,550 females. 

^STiTUTioN. Universities in India axvard degrees (and some 

times diplomas) in the faculties of Arts, Science, 
Education, Engineering, Medicine, Law, Commerce, Oriental Learn- 
- , ing, Technology and Agriculture ; some of the smaller Universities do 
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not, liowever, have all these faculties. The constitution of the differ- 
ent Universities varies in matters of detail, but every University has 
a Chancellor, usually the Governor of the province, and a Vice- 
Chancellor vviio is nominated by the Chancellor, though in the Uni- 
versities recently established the person usually elected by the 
highest University body is nominated to the post. He usually serves 
ill an honorary capacity but in some of the Universities, the Vice- 
Chancellor is a wholetime paid servant of the University. The 
executive functions of the University are usually vested in a small 
body, known as the S^mdicate or Executive Council, and the exer- 
cise of acadeiriic functions is vested in an Academic Council. The 
.Syndicate and the Academic Council have a few ex-offioio members 
e.g,j the Director of Public Instruction of the Province and the Ee- 
gistrar of the. University ; the others are elected partly by Boards of 
Studies in different subjects and partly by the members of the Senate. 
The Senate is the largest and the most popular body, consisting of 
about a hundred members elected partly by teachers of the University, 
partly by Principals of Colleges, and partly by Registered graduates 
and certain local bodies. Some members are also nominated by the 
Government. The functions of the Senate relate to passing the 
annual budget of the University and deciding all important ques- 
tions of policy, subject to the sanction of the Chancellor. The Vice- 
Chancellor presides over the meetings of the Senate, the Academic 
■Council and the Syndicate. 


INTER-UNIVER- 
:SITY BOARD. 


on it. 


The Inter-University Board was established in 
1925. All the Indian Universities are represented 
Its functions are: 


(a) to act as an Inter-University organisation and a bureau of 
information; (b) to facilitate the exchange of professors; (c) to 
serve as an authorised channel of communication and facilitate the 
co-ordination of university work; (d) to assist Indian Universities 
in obtaining recognition for their degrees, diplomas and examina- 
tions in other countries; (e) to appoint or recommend, where neces- 
sary, a common representative or representatives of India at Impe- 
rial or International Conferences on higher education; (f) to act 
as an appointments bureau for Indian Universities; (g) to fulfil 
such other duties as may be assigned to it from time to time by the 
Indian Universities. 

The Board also functions as a National Committee of Intellec- 
tual Co-operation in India. Its influence on University education 
in India has not been significant. It has only collected some useful 
information and stimulated thought on University problems. 

AFFILIATED The colleges affliated to the Universities prepare 

COLLEGES. students for examinations conducted by the Uni- 

versities. They are inspected and, in some matters, controlled by 



254 


HOW INDIA IS GOVERNED 


the Universities which have the power to disaffiliate them. Some of 
the colleges belong to the Government and are, therefore, directly con- 
trolled by the Director of Public Instruction of the province ; others 
are rim by Christian Mission Societies, and though at first, these 
institutions had their primary object as propagation of Christianity, 
they are noiv almost entirely secular institutions ; the remaining are 
private colleges started by societies or associations of infiuential 
people of a locality. The cost of the Government colleges is borne en- 
tirely by the Government, while the other colleges, if recognisd, re- 
ceive grants-in-aid from the Government and have, therefore, to 
submit themselves to some government control. 


SECONDARY 

EDUCATION. 


Secondary Education is imparted in High Schools 
and Middle or Anglo- Vernacular Schools some of 
which belong to the Government while others are run either by 
Mission Societies or by private bodies, and receive grants-in-aid from 
the Government. Usually, there is one Government High School at 
the Headquarters of every district, originally intended to be a model 
institution. But private effort has now been attracted to such an 
extent that in many places Governments have actually abolished 
their high schools or have handed them over to private bodies. In 
1940-41, the total number of High and Middle Schools in British 
India was 14,711 j the total number of scholars studying in these 
institutions was about 28 lakhs out of these about 4 lakhs were* 
females. 


PRIMARY 

EDUCATION. 


Primary Education is imparted in schools the con- 
trol over which has been transferred to local bodies, 
—the Municipalities in the towns and the District Local Boards in 
rural areas. In 1940-41, there were 187,164 primary schools, and the* 
number of scholars studying in them were about 118 lakhs, out of 
whom about 30 lakhs were females. 

EDUCATION Education department in each province is con- 

trolled by the Director of Public Instruction,, 
usually a member of the Indian Educational Service. He controls 
the entire teaching staff of the government colleges and schools, and 
organises and controls the inspection, recognition and the payment 
of grants-in-aid to institutions run by private or local bodies. He 
is an ex-offmo member of all the governing bodies of the University 
in the province. The Government of India maintain an Educational 
Commissioner to control education 'in the Centrally Administered 
Areas and to advise the Government of India on educational matters. 
There is also a Central Advisory Board, revived since 1935, to co- 
ordinate and study proWems relating to education in India. 




¥ 





EDUCATION 


255- 


3. General Remarks 


system of education in India lias come in for 
LEARNING. lot of criticism. Some have raised the fundamental 

issue whether public education in British India has not from the 
beginning* been developed on wrong lines. They contend that 
Western methods and objectives have precluded the growth of an 
indigenous culture expressive of, and responsive to, the different 
types of native genius.’’ Plence, they stand for a complete ^^reori- 
entation” of the whole educational system. Nothing, however, will 
now be gained, by abolishing Universities, colleges and schools and 
reverting to Pathshalas and Maktibs; such a reversion could be advo- 
cated only by those who deliberately shut their eyes to the fast 
changing conditions of modern times. Hence, what is required is^ 
the study of the main defects of the present system with a view to^ 
securing its improvement and extension. 


The most glaring defect of the educational organi- 
sation in India is the comparative lack of piumary 
education. At present, after about a hundred and fifty years of: 
British rule, not even ten per cent, of the total population can read 
and write j the ignorance of the masses is simply appalling. India 
is a land of villages, and yet more than half the number of the 
villages are without any school. Female education is in a still more- 
unsatisfactory condition. The purdah system, early marriage, the' 
old conception of woman as a household drudge , and the lack of 
female teachers generally account for the low level of female edu-' 
cation in India. 


The need for a programme of compulsory and free 
EDUCATION. primary education has long been realised in India, 

and various local bodies have availed themselves of permissive legis- 
lation passed by the provinces to enforce compulsion in certain 
selected areas, bnt the question is one which involves large financial 
obligations. Some progress in this respect has been made by popular 
ministers after the introduction of Provincial Autonomy, by estab- 
lishing primary schools in small villages, by starting Literacy Cam- 
paigns and by organising Adult Education, but as yet, only the 
fringe of the problem has been touched. 

jMETHo^T™ quality of primary education imparted in 

India is of a very low order. In small villages 
there are single teacher schools; the staff is largely untrained, ill- 
paid and over-worked; the methods of education followed are in 
most eases anti-diluvian ; Montessori and Kindergarten classes have 
been started in big towns, but the large percentage of the child popu- 
lation is still taught on old lines. There is also a lot of wastage and 
stagnation in primary schools, as all those who join the primary 



. schools do not reach the school-leaving standard, but are generally 
compelled to leave off in the middle ; this is specially so in the case 
of females. The control of local bodies over primary education has, 
in many cases, led to favouritism in the making of appointinents and 
in the ordering of transfers, with the result that efficiency has 
.suffered. 

secoiSary Secondary Education in India has long been do- 

EDUCATioN. minated by ideals of liberal education, and an 

unduly literary bias is given to education imparted 
in the high and middle schools. The schools act primarily as feeders 
of colleges and prepare students for examinations conducted by the 
Universities. There is, therefore, a conspicuous lack of facilities for 
vocational education; agricultural, technical and commercial schools 
are few and far between, with the result that the large body of 
matriculates turned out every year are generally tillable to secure 
suitable employment. The standard of instruction imparted in the 
schools is affected by the unwholesome conditions of work of teachers 
in private institutions which offer neither security nor adequate re- 
muneration to the staff. The facilities for the training of teachers 
.are also inadequate. 


unItors&y organisation of higher education in India has 

REORGANISATION, revealed several defects. The affiliating Univer- 
sities examining thousands of candidates in numer- 
ous centres situated in the mofussil, and controlling a vast number 
of colleges vddely spread out, are clearly over-burdened, so that the 
administration becomes unwieldy, and standards of uniformity are 
difficult to maintain. The demand for Kegional Universities control- 
ling areas of linguistic unity can scarcely be opposed on principle; 
the problem is one of finding adequate funds and a sufficiently large 
number of capable pei-sons to run the new Universities. The Univer- 
sities in India are criticised for lack of co-operation among one 
another in matters of recognition of examinations, exchange of staff, 
.specialisation in certain faculties and in conduct of research. This 
failure to co-operate has sometimes resulted in unceremonious recri- 
minations and in one University being merely a replica of the other, 
so much so, that there is an uimecessary duplication of work and 
little scope for specialisation. An Inter-University Board established 
since 1925 endeavours to stimulate co-operation among the Universi- 
ties, but its influence has not yet been considerable. It functions 
mainly as a Bureau of Information on matters relating to University 
Education in India. 

University education is condemned as too literary 
and academic, putting an undue premium on pass- 
ing examinations, to the neglect of other qualities 
which make a successful man; even where Universities have started 


STANDARD OF 

UNIVERSITY 

EDUCATION. 
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colleges for teehnieal and commereial education, the instruction im- 
parted is of a theoretical nature; the Universities have show a sin- 
gular lack of imagination in starting new courses in journalism, li- 
hrarianship, insurance, co-operation, etc., so that, on the whole, Uni- 
versity degrees have become mere paper distinctions having negli- 
gible market value and conveying no idea of a person ^s true abilities 5 
as instruction is imparted in a foriegn tongue, most of the candidates 
are unable to benefit from lectures. Thus, the system of Ingiier edu- 
cation is criticised as not being “adjusted to the social and economic 
structure of the country/’ and as leading to ^'educated or partly- 
educated output/’ ill excess -of the country’s capacity to absorb the 
same. 


THB ROLE OF 

the university. 


While much of the cxntieism is well founded, it 
must be realised that the essential role of a Uni- 


versity is to prepare its members for life and not for livelihood. The 
blame for inadequate facilities for vocational education cannot be 
entirely thrown on the Universities ; nor is it fair, for that reason, 
to consider provision for University education as being in excess of 
the country’s requirements. A realisation of the true function of 
a University should lead the Government and private enterprise to 
secure the establishment of technical institutions, calling upon Uni- 
versities to make the necessary changes in their curricula. The nee4 
for developing and strengthening University education in India 
cannot be over-emphasised. Persons of the highest ability and calibre 
are required in all walks of life and, with the establishment of res- 
ponsible government, the task of legislation and administration falls 
increasingly on the people of the country; and in the training of 
leaders and citizens, the Universities must play an important part. 
Moreover, the success of secondary and primary education would, to 
a large extent, depend on the quality of university graduates who 
must staff the lower institutions. 


4. Post-War Plan of National Education 



OUTLINE OF 

the plan. 


A scheme for a national system of education has 
been recently outlined by the Educational Adviser 
to the Government of India. Among other things, it provides for: — 

(Ij a universal system of elementary education^ introduced by 
stages, to be in full swing at the end of 40 ^to 50 years; 

(2) a twenty-year campaign, preceded by five years of prepa- 
ration to deal with illiteracy among adults;, 

(3) extension of facilities for secondary educ^tion,’*'hoth literary 
and teehnieal, on the assumption that roughty one cliild; in every 
five will be able with profit to enter the high school stage / 


258 


HOW INDIA IS GOVERNED 


(4) a system of scHolarships and other concessions to ensure 
that no poor child of ability is kept back; 

(5) a doubling of the capacity of Indian Universities and co- 
ordination of their activities so as to eliminate over-lapping or dis- 
persion of effort. 


su™ESTioNS. memorandum further makes valuable sugges- 

tions regarding matters connected witli internal 
organisation of the various stages of education and gives prominence 
to improvement in the conditions of service of teaching staffs, the 
need for more women teachers, the establishment of an All-India 
body to organise technical education, a national youth movement to 
provide recreative and social activities for young people and the 
establishment of an employment bureau under the control of Bduca- 
cation departments. 


IMPLICATIONS. scheme is estimated to cost Rs. 313 crores 

annually, when, by the end of 40 to 50 years, the 
plan for universal elementary education is fully implemented. This 
figure, compares with Es. 30 crores which was the total annual ex- 
penditure on education in 1940-41. It is obvious that such a large 
expenditure will have to be financed, in part, by resort to borrowing. 
And, it will be the most ^productive’ loan India has ever raised. 


CHAPTEE XVIII 


LAND REVENUE 


1. Inirodiioiory 

lantTrevenue I^and Eevenue is the share of the produce of land 
paid to the State. The importance of land revenue 
ill India is derived from the fact that India is a predominantlj 
.agricultural country, with over three-fourths of the population 
directly or indirectly dependent on agriculture. The ^State in India 
has, therefore, from the very beginning claimed a share of the pro- 
duce of land, and even now, land revenue is the chief source of 
income to the provinces. Out of Es. 87 crores of total provincial 
revenues in 1939-40, Es. 27 crores were derived from land revenue 
alone. 

LAND * There are two main problems connected with land 

revenue:— (1) The assessment and collection of 
the share claimed by Government, and (2) the rights and liabilities 
of different persons, owning or cultivating land, with special refer- 
ence to such payments of land revenue. The latter may be summed 
up in the term Land Tenure. At present, India exhibits a bewilder- 
ing variety of diiferent systems of land revenue and land tenure, 
existing side by side. It would be impossible to understand these 
except by looking at the process by which they were evolved at 
different times. The problem is ununderstandable except through 
its history. 

2. Short History of Land Revenue and Land Tenure 


When the East India Company in 1765 assumed the 
Biwani of Bengal, Bihar and Orissa, they found 
themselves face to face with a system of land revenue administration 
which could only be described as a ^‘disorganised scramble for the 
greatest amount of income which could be wrung from the land.'^^ 
Two centuries before, Akbar, the great Moghul Emperor, had with 
the assistance of Eaja Todarmal carried out far-reaching reforms in 
land revenue. Akbar had the land carefully measured and classified 
according to the fertility of the soil, and introduced a system 
of decennial settlements, the assessment being fixed at one- 
third of the normal produce converted into money. The system 
eould not survive the shock of the disruption of the Moghul Empire ; 

^ Jjnperial Gazetter Vol, IV» p. 206. 
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(4) a system of scholarsliips and other concessions to ensure 
that no poor child of ability is kept back; 

(5) a donbling of the capacity of Indian Universities and co- 
ordination of their activities so as to eliminate over-lapping or dis- 
persion of effort. 

su^ESTioNS. inemorandum further makes valuable sugges- 

tions regarding matters connected with internal 
organisation of the various stages of education and gives prominence 
to improvement in the conditions of service of teaching staffs, the 
need for more women teachers, the establishment of an All-India 
body to organise technical education, a national youth movement to 
provide recreative and social activities for young people and the 
establishment of an employment bureau under the control of Bduca- 
cation departments. 

iMPLiovTiONS. scheme is estimated to cost Rs. 313 crores 

annually, when, by the end of 40 to 50 years, the 
plan for universal elementary education is fully implemented. This 
figure, compares with Rs. 30 crores which was the total annual ex- 
penditure on education in 1940-41. It is obvious that such a large 
expenditure will have to be financed, in part, by resort to borrowing. 
And, it will be the most 'productive’ loan India has ever raised. 


CHAPTER XVIII 

LAND REVENUE 


X LrdrodMdory 

f^Sr?RWFNUE I^<^nd Revenue is the share of the produce of land 
paid to the State. The importance of land revenue 
ill India is derived from the fact that India is a predominantly 
agricultural country, with over'' three-fourths of the population 
directly or indirectly dependent on agriculture. The State in India 
has, therefore, from the very beginning/claimed a share of the pro- 
duce of land, and even now, land revenue is the chief source of 
income to the provinces. Out of Rs. 87 crores of total provincial 
revenues in 1939-40, lis. 27 crores were derived from land revenue 
.alone. 


nAND TENURE^ ^ Thcie are two main problems connected with land 
revenue: — (1) The assessment and collection of 
the share claimed by Government, and (2) the rights and liabilities 
of different persons, owning or cultivating land, with special refer- 
ence to such payments of land revenue. The latter may be summed 
up in the term Land Tenure. At present, India exhibits a bewilder- 
ing variety of_different systems of land revenue and land tenure, 
existing side by side. It would be impossible to understand these 
except by looking at the process by which they were evolved at 
different times. The problem is ununderstandable except through 
its history. 

2. Short History of Land Revenue and Lo/nd Tenure 


system!™^ When the East India Company in 1765 assumed the 
Diwani of Bengal, Bihar and Orissa, they found 
themselves face to face with a system of land revenue administration 
which could only be described as a ‘^disorganised scramble for the 
greatest amount of income which could be wrung from the land.^^^ 
Two centuries before, Akbar, the great Moghul Emperor, had with 
the assistance of Raja Todarmal carried out far-reaching reforms in 
land revenue. Akbar had the land carefully measured and classified 
according to the fertility of the soil, and introduced a system 
of decennial settlements, the assessment being fixed at one- 
third of the normal produce converted into money. The system 
eould not survive the shock of the disruption of the Moghul Empire ; 

* Imperial Gazetter Vol. IV, p. 206 . 
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advantage was taken by iiumerons adventurers who were charged 
with the collection of land revenue to impose their own rights and 
privileges on land. 


pekmanentt 

SETTLEMENT, 

IN'BBNOAL,: 


The Company’s jSrst experiments in evolving a 
suitable system of land revenue proved uiifortn*- 
nate. The commercial instincts of the Company 
favoured the process of farming out land to the highest bidders. This 


was a simple but disastrous policy which could only have one result 
— tile depletion of the qualities of the soil, and* its consequent im- 
poverishment. Warren Hastings improved the machinery of collec- 
tion of land revenue but continued the same method of assessment. 
The attention of the Company was soon drawn to the evil effects of 
the system, and they accordingly instructed Lord Cornwallis to set 
it right. An inquiry was conducted by Sir John Shore and a Settle- 
ment of land revenue was made iu 1789, originally for ten years, but. 
was in 1793 declared permanent. Under this system of Permanent 
Settlement, '‘the Zemindars were declared proprietors of the areas 
over which their revenue collection aj^teiided, subject to the payment 
of land revenue, and to the liability to have their lands sold for 
failure of payment. The assessment fixed on the land was declared 
to be unalterable for ever, and the Government specifically under- 
took not to make any demand on the Zemindars, or their heirs or 
successors, for augmentation of the public assessment in consequence 
of the improvement of their representative estates.”'^ The land re- 
venue was assessed at approximately lO/llths of what the Zemindar 
received from the ryot by way of rent. Though this assessment was 
at first regarded as excessive and resulted in several Zemindars com- 
mitting defaults, the system produced beneficial effects in so far as- 
the Zemindars had secured permanent right over their lands, and 
could make improvements on them without having to be asked to pay; 
increased revenue. The Company also got its revenues punctually 
without incurring any appreciable cost of collection. The Directors 
approved of the system to such an extent that they contemplated its 
establishment in other parts of India. Permanent Settlement was 
introduced in. the area round about Benares and in certain, parts of 
the Madras Presidency, but the evils of the system gradually drew the 
attention of the Company. Though the land revenue payable by the 
Zemindars had been fixed, the position of the ryot in the matter of 
payment of rent to the Zemindar was not safeguarded. Hence, with 
the rise in prices of agricultural produce, the Zemindars benefited 
by extorting higher rents from the ryots and pocketing the difference 
themselves. The Directors realised the mistake which had reduced 
the share of the Government to a fixed sum of money, in spite of 
soaring prices, and expressly forbade its extension to other areas. 


* Simon Commission Report, Vol. I, p, 886. 
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seItoem^s. Meanwhile, Sir Thomas Muiiro, the Governor of 
Madras, introdneed a new system of '^direct settle- 
ments with the cultivators themselves/^ known as the Eyotwari 
system in certain parts of Madras. This system was later extended 
to Bombay and Burma. In the United Provinces, the Company 
found a different system prevailing already. In Oudh, there were a 
number of petty rulers, known as“taluqdars’’ who had long collect- 
ed land revenue and paid a fixed sum to the previous rulers ; in other 
parts of the province, there were certain viliage bodies in possession 
of the village area. Their proprietary rights were recognised by the 
Company and settlements were made with them. A similar system 
was adopted in the Punjab. In the Central Provinces, the British 
allowed certain existing individuals known as Malguzars to whom 
the land revenue of villages had been farmed out since the days of 
the Marathas, to continue, and made them responsible for the pay- 
ment of land revenue. In all these provinces, settlements made were 
not permanent but were subject to periodical revision. 

8. Systems of Land Tenure {Including Tenancy) 

oftentoeP^ Thei’e are innumerable systems of land tenure in 
^ India, but they could be classified under three main 
divisions - ryotwari and mahalwari. Under the Zemin- 
dari tenure, the landlord generally owning large estates and having 
several cultivators under him is the proprietor of land and is directly 
responsible for the payment of land revenue to the Government; 
under the Ryotwari system, each individual proprietor of usually a 
small plot of land, cultivated by him with the assistance of a few 
labourers, is directly responsible for the payment of land revenue to 
the Government, without the intervention of any middleman. Under 
the Mahalwari system, the village-community as a whole, consisting 
'Of several holders of land, deals with the Government; the respon- 
sibility of paying the revenue is joint and several on the part of the 
proprietors. Thus, the landlord, the small proprietor and the village- 
conimunity, respectively, constitute proprietors of land in each of 
these systems. . i 

STJB-PROPEiETORS. Besides the proprietors, there are usually certain 
classes who have claimed semi-proprietary or sub- 
proprietary rights in land; this is specially so in Bengal where the 
process of sub-infeudation has been developed. Some of these sub- 
proprietors have had their rights recognised by law. 

tenants. actual cultivation oMand is generally left, even 

in the ryotwari areas, to tenants whose rights in 
land originally depended on custom or contract but have now been 
increasingly regulated by Acts of Provincial Governments. Some 
of them are occnpancy tenants and cannot be ejected from land so 
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long as tliey pay rent; their rent cannot be enlianeed at the will of 
the landlord and may be redneed if there is a permanent fall in 
prices or deterioration in the soil; the occupancy right is hereditary 
and alienable; in addition, they enjoy several other rights which 
make their position privileged. On the other hand, there are tenants- 
ai-will whose position with regard to tenure, rent, etc., is entirely in 
the hands of the Zemindars. Intermediate between these two classes; 
are tenants with rights and privileges of different degrees. The re- 
cent tendency in provincial legislation has been to guarantee security 
of tenure and immunity from enhancement of rent to all those 
tenants who have cultivated a plot of land for a particular number of 
years, subject to certain conditions including regular payment of 
rent. It can scarcely be denied that the large body of tenants should 
be afforded all reasonable protection to allow them to do their work 
with enthusiasm. 


4. The (Settlement of Land Bevenue 

sETrLEM^T. The foregoing account of land tenures shows us 
which parties have rights to land and which of them 
are responsible for payment of land revenue to Government. The next 
question is: How is the amount of Land Revenue payable to the 
Government settled? Here, a distinction must be drawn between 
areas with Permanent Settlement and the remaining areas where 
Settlement is subject to periodical revision. The question of assess- 
ment in the former areas has been decided once for all; in the latter 
areas, the settlement is revised, at the expiration of certain periods, 
which are not the same for ail provinces. 


SETTLEMENT 

PROCEDURE, 


asTTLi^NT. The assessment is not based on any uniform prin- 
ciple. In the Punjab, United Provinces and Cen- 
tral Pro^dnces, Economic Bent of the land is regarded as the basis; 
in Madras, Net Produce of the land is taken as the basis ; in Bombay 
no rigid test is adopted and general economic considerations are 
allowed to influence the Settlement officer to fix the land revenue , 
payable. 

IrSed^S' The actual work of settlement is usually preceded 
by a compilation of a record of all taxable land,, 
known us the Cadastral Record, and is accompanied by a detailed 
enquiry into the general economic conditions of the locality to . find 
out the changes, favourable or otherwise, that might have occurred 
since the last settlement. 

5. The Colleciion of Land Bevenue 

AGEwi™^ The task of collecting Land Revenue is entrusted 
to a body of revenue officials who also form the 
general administrative staff of the country. The District Collector 


LJmD REVENUE 268 

supervises revenue administration in tlie district, and has below him 
Assistant and Deputy Collectors, Mamlatdars or Tahsildars, to assist 
him in the discharge of his duties. All disputes about revenue 
matters are referred to special revenue courts. The Collector of the 
District constitutes the Revenue Court of the District, and appeals 
from him lie to the Commissioner of the Division. In all provinces, 
except Bombay, there is a Board of Revenue or a Financial Cpm- 
missioner, acting as the final authority in matters relating to land 
revenue. 

hemIsions.^ collection of land revenue is generally made 

in instalments, soon after the crops are harvested. 
In ease of floods, failure of rains, destruction by locusts, etc.,, gov- 
ernment suspend collections and postpone them till the next season, 
or remit the amounts wholly or in part. 


6. General Remarks 

The system of land revenue in India is defective in 
• many respects. Firstly, there is a growing opposi- 
tion, recently expressed through peasant organisations, against the 
Zemindari system. The Zemindars are looked upon as social para- 
sites who perform no duties, and yet derive all the benefits, of owner- 
ship of land. This criticism is all the more vehement in permanently 
settled areas where the Zemindars have flourished most at the ex- 
pense of the tenantry. 

Secondly, it is regarded as unfair that certain areas 
should have permanent settlement and thus escape 
any increase in land revenue, while others should submit to periodi- 
cal enhancements. This has created problems not only of equity but 
also of economy. The Government of Bengal derives a much less 
proportion of its income from land revenue than it would, if the 
areas under its control were subject to periodical revision; the 
finances of Bengal have all along been in a woeful plight and the 
consequent generosity of the Government of India in assigning a 
large share of the proceeds of the export duty on jute has excited 
the resentment of other provinces. Since the introduction of Pro- 
vincial Autonomy, the problem has been seriously taken in hand.'*^ 

the methods of assessment and collection 
of land revenue admit of great improvement both 
in point of principle and actual practice. A glaring defect, in this 

* The Bengal Land Revenue Commission in their rej^ort, published in May 1940, express the view 
that the permanent settlement is no longer suited to conditions at the present time and that the 
iZemindari system has developed so many defects that it has ceased to serve any national interests. 
They therefore recommend that .all interests in land between the State and tlie actual tillers of the 
soil should be purchased by the ’State at an approximate cost of Rs. 78 Crores. Pending necessary 
legislation to ipve effect to this recommendation, it is suggested that agricultural income should be 
taxed. 
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respect, is that even the smallest holder, whose land may not nro 
duce income sufficient to keep his body and soul together has to nav 
land-revenue; while the biggest landlord pays no more than nm 
purfeonaZ revenue,_though his capacity to piy is much hr excess And 
nee agrieultuial income is not subject to income-tax, the bio- Zemin 
dars are on the whole easily let off * There is urffeiit uoa,? ^ 
empting the very smallest of holders from paymeMS 
and for increasing the burden on the Zemindars either bv^aSr’^®’ 
a scale graduated according to the amount of income or bv f.?— 
iBconie-tax on agrieultiiral incomes. ^ 
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THE POLICE AND JAILS 
I THE POLICE 

1. Growth of Indian Police 

'THE PRE^BRiTisH Tile Pre-Britisli system of Police organisation in 
SYSTEM. India was based on the system of land tenure. The 

local Zemindar and his sub-ordinate tenure holders were primarily 
held responsible for all crimes committed within the areas under their 
control. In the villages, the headman was responsible for the mainte- 
nance of law and order and was, for that purpose, provided with a 
village watchman. In the towns, there was a Kotwal who main- 
tained a large establishment and policed the whole city. While the 
Zemindars were expected to defray their own expenses, the village 
watchman was given a plot of land and was allowed to receive con- 
tributions from the people of the village; the Kotwal was granted 
a large salary ^^ut of which he also maintained his establishment. 

The first step towards the foundation of the mo- 
dern police organisation was taken by Lord Oom- 
wallis who relieved the Zemindars of the burden of policing the 
•country and ordered the District Judges of Bengal in 1793 to open 
•a Police Station, or a Thana, for every 400 square miles, and to 
place a regularly paid Police Station Officer, or Thamidar, over it. 
The village and town systems were retained with a few modifications. 
Prom 1801 to 1860, each province made attempts to organize its police 
force; for example in Madras, in 1816, Sir Thomas Munrp ‘‘todk 
superintendence of police out of the hands of the sedentary judges 
and placed it in the hands of the peripatetic collector, who had the 
indigenous village police system already under his control.’’ In 
1848, Sir George Clarke, the Governor of Bombay, appointed full 
time European Superintendents of Police in many districts. The 
:Sepoy Mutiny of 1857 drew the attention of the Government of India 
to the necessity of police reorganisation. 

THE POLICE COM- Accordingly, a Commission was appointed in 1860 
MISSION OP I 860 . whose main recommendations were embodied in 
‘An Act for the Regulation of Police’ of 1861. As this Act, except 
for a few modifications made by Provincial Acts in Bombay and 
Madras, still governs the principles of police organisation in India, 
the main changes effected by it may be noted. The military police 
as a separate organisation was abolished except in the North-West 
P^rontier Province. The control of police in each province was vest- 
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ed in a single officer, the Inspector-General, who was provided with 
a large staff both at headquarters and in the Districts. The control 
of police in each District was vested in a District Snperintendent of 
Police (D.S.P.) with Inspectors, Sub-Inspectors, Head-Constables 
and Constables under him. In 1902, Lord Curzon's Government 
appointed a Commission to examine the working of Indian police. Its; 
main recommendations related to modernizing of the police depart- 
ment, providing for district enlistment and -training, appointing 
Indians as Police Station Officers and the creation of Criminal In- 
vestigation Departments (C.I.D.). These recommendations were in. 
the main adopted. 

2. Organisation of Police in British India 

police organisation in India is almost com- 
pletely provincialised. Except perhaps for the- 
Delhi Imperial Area Police and the advisory staff of the Intelligence 
Bureau attached to the Home Department of the Government of 
India, there is no sneh thing as Indian Police. The control over 
Police is now vested entirely in the Provincial Governments. In 
minor provinces admim.stered by the Chief Commissioners, the con- 
trol is vested in the Chief Commissioner, subject to the general con- 
trol of the Central Government. A special police is" maintained by 
the Eepresentative of the Crown in relation to Indian States. 


Each province has generally a single police force 
under its control. In Bombay a separate force is 
maintained by each district. The Inspector-General of Police is at 
the head cf the Police Department and is directly responsible to the 
Minister of Law and Order. Below him are Depnty-Inspeetors- 
General controlling certain portions of the province known as- 
‘ranges’. In the^ district, the control is exercised by the District 
Snperintendent of Police who is primarily responsible for the re- 
cruitment, management and discipline of the force in his district. 
Thongh in all departmental matters he is responsible to the Inspector- 
General and the Deputy Inspector-General, he has also certain duties 
towards the District Magistrate. He is under a dual control. “The 
District Magistrate, as chief executive authority in the District, is 
primarily responsible for the maintenance of law and order and the 
criminal administration of the District, and for this purpose the 
police force is under his control and direction. The District Super- 
intendent of Police is the District Magistrate’s assistant for police 
purposes, and it is his duty to keep the latter fully informed, both 
by personal confidence and by special reports, of all matters of im- 
portance eoneerning the peace of the District and the state of 
crime.”* The District Superintendent of Police is a member of the 

... — — i .... — 

♦ Simon Ommisslon Report, VoL I, p. 287* 
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Indian Police Service and has tinder him Assistant Superintendents,, 
belonging to the same service and Deputy Superintendents, belong- 
ing to the Provieial Service, Below these are Inspectors in charge of 
‘‘circles,’’, who are assisted by Sub-Inspectors in charge of police 
stations. In the villages, the Chowlddar or the village watchman 
still continues to function; His office is generally hereditary and he 
receives no regular salary from the governments^ but is provided with 
land or with monies contributed by the villagers. There are, in some 
villages, Police Patels whose duty it is to exercise a general super- 
vision with a view to preventing or detecting crime, and to keep the 
officers generally informed on matters relating to crime. 

poLfcE.^^^"^ control of police force in Presidency towns 

is vested in a Police Commissioner who is not sub- 
ordinate to the Inspector-General and deals directly with the Govern- 
ment. There are special Police Acts governing the procedure of 
police in the Presidency towns. The Police Commissioner is respon-' 
sible for the recruitment and maintenance of the police force in his 
charge and for the preservation of law and order. 

RAILWAY POLICE. For the prevention and detection of crime on the 
railways, a separate organisation known as the 
Railway Police is maintain^. Its cost is met from provincial reve- 
nues and its control is vested in Superintendents responsible to the 
Provincial Government. The Railways, however, maintain at their 
own cost a “Watch and Ward Staff” at strategic centres. 

THEC. I. D. A Criminal Investigation Department was started 

in each province on the recommendation of the 
Curzon Police Commission of 1902-3 for the “investigation of spe- 
cialist and professional crime.” These departments collect inforina-- 
tion about crime, take special charge of crimes of an inter-provincial 
nature and investigate conspiracies of a widespread or dangerous 
character. In view of the political situation in the country, this de- 
partment has acquired great unpopularity for the excessive interest 
it naturally takes in offences of a political nature. The work of these 
departments is co-ordinated by a Central Intelligence Bureau 
attached to the Home Department of the Government of India. The 
Bureau is in charge of a Director who acts as adviser in police 
matters to the Home Department. 

TI. JAIL ADMINISTRATION 
1. Organisation of Jails 

HISTORICAL. The administration of jails in India is governed by 

the Prisons Act of 1894 and the rules issued under 
it This Act is based mainly on the recommendations of the Jail 


* In some parts of the country, the petty village officers are given salaries. 
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Commission of 1888-89, consisting of two ofSeials of the Government 
of India. Prior to that, Government had appointed a committee in 
1836, another committee in 1864 and had called a conference of ex- 
perts in 1877 : of these the report of the Jail Committee of 1836-38, of 
which Lord Macaulay was a member, deserves some notice. The 
Committee was pleased with the standards of cleanliness, provision 
of food and clothing and attention to the sick, maintained in Indian 
prisons; but exposed the corruption of the subordinate officials and 
the laxity of discipline. It disapproved of proposals for introducing 
religious teaching or education and was against the starting of in- 
dustries in jails. The report of the Commission of 1888-89 consti- 
tutes a landmark in the history of jail administration in India. Its 
recommendations, most of which are embodied in the Prisons Act of 
1894, have laid the basis of modern jail organisation in India. 

PRESENT Jails in India fall under three categories: Central 

ORGANISATION. for all coBvicts sentenced to more than one 

year’s imprisonment;^- District Jails at the headquarters of each Dis- 
trict; and Subsidiary Jails and police ‘‘lock-ups” for under-trial 
prisoners and those sentenced to short imprisonment. The control 
of the jail department is vested in the Inspector-General of Prisons 
who is usually an officer of the Indian Medical Service. Bach Cen- 
tral Jail is in charge of a Superintendent with a Deputy-Superin- 
tendent under him; each District Jail is in charge of a Civil Surgeon; 
:all these officers belong to the Medical Service. Below them are 
jailers, warders and a few convict petty officers appointed from 
among the most well-behaved prisoners. 


*2. Jail Reform 

ITS Towards the latter part of the 19th century, the 

^PRINCIPLES. science of prison administration made a rapid 
advance in America where attention was given to new views regard- 
ing the origin and prevention of crimes. The science of penology 
'Came to be developed and social reformers in various countries 
pointed out the need for humanizing prison administration, with a 
view to making the released prisoners useful members of society. 
Punishment of offenders was no longer conceived of in a spirit of 
vengeance or as a mere deterrent^ but was regarded as reformative. 

THE JAILS COM- Tile Govemmeut of India, though not committed 

01? Idl9 • ^ ^ 

to the above view, realised the need for improving 
the condition of prisoners and appointed a Jails Committee in 1919. 
'The Committee found that Indian prison system had lagged behind 
on the reformative side. “It has failed so far to regard the prisoner 
as an individual and has conceived of him rather as a unit in the 
^administrative machinery. It has a little lost sight of the effect which 
humanizing and civilising influences might have on the mind of the 
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individaal prisoner and lias focussed its attention on his material, 
well-being', his diet, health and labour. Little attention has been paid 
to the possibility of moral or intellectual improvement.’^* The re- 
commendations of the Committee, therefore, related mainly to the re- 
formative side of prison life. Among other things, it recommended 
the separation of civil from criminal oifenders; the segregation of 
habitual offenders from ordinary prisoners; the provision for sepa- 
rate accommodation for under-trials; the improving and increasing 
of existing jail accommodation; the recruitment of a better class of 
warders; the provision of education for prisoners; the adoption of 
the English system of release on license in the ease of adolescents;, 
the creation of children ’s courts ; and the development .of prison in- 
dustries. 

RECENT In accordance with the above recommendations 

DEVELOPMENTS. yarious reforms have been carried' out in each pro- 
vince. Several provinces, the Punjab and U.P., have since ap- 
pointed committees to make recommendations regarding the improve- 
ment of their jail organisation and several steps have been taken to 
bring the jail administration in line with modern ideas and pract- 
ices. The advent of Provincial Autonomy created a n^w Interest in 
the subject bf penal reform, and the first All-India Penal Confer- 
ence was convened in Bombay in the beginning of 1940. The penal 
reforms introduced since 1919 relate mainly to special provisions for 
children and juvenile offenders. In many provinces special Child- 
ren’s Acts and Youthful Offenders’ Acts have^ been passed to enable^ 
the Magistrates to deal with such offenders in the best possible way^ 
The Magistrates may discharge such offenders after admonition, or, 
may deliver them to the charge of their parents or guardians on the*, 
latter executing a bond to be responsible for their good behaviour, 
or may send them to a Keformatory School. In some provinces 
Borstal Acts have been passed and institutions on the model of Bor- 
stal Jails in England have t)een set up; some provinces have set up 
special Juvenile Jails. Provision has also been made in sorne pro- 
vinces for Special Children ’s Courts and Juvenile Courts. It is now 
a recognised fact that the delinquent child and the youthful offender 
are not so much criminals as victims of social maladjustment, and 
the proper way to deal, with them is to entrust them to the care of 
psychiatrists and social reformers who may diagnose their malady 
and treat it. The question of giving special treatment to political 
offenders has given rise to controversy, as it has been of great 
topical importance due to movements of Civil Disobedience. The 
Government do not accept the view that offences e,an be classified as 
political and non-political and therefore continue to treat the pri- 
soners only according to their status in life and the nature of their 
offence. ■ ' 

♦ n^ort of the Jails Comtnjttiee, 1919*20. ' 
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FAMINES 

1. History of Indian Famines 

India is a predominantly agricultnral country with 
over three-fourths of its population dependent for 
its iivelihocd on the produce of land. Vast tracts of the country 
depend for their water-supply on the vagaries of the monsoon, so 
that any absence or shortage of rainfall spells wholesale disaster to 
millions of men. No wonder, that famines have been experienced in 
this country from the earliest times. The unprecedented frequency 
and severity of the famines towards the latter part of the 19th cen- 
tury, together with a greater political awakening of the people, gave 
rise to a bogey that famines had been brought in India by Britisli 
rule. But nothing can be more fantastic than that. India has 
known famines long before the first British merchants set foot on 
Indian soil. The famines of 1291, 1555 and 1630 have left an in- 
delible mark on Indian history. Their severity was so widespread 
and the sufferings of the people were so acute that there are stories 
of W’-hole families drowning themselves and people living on dead 
animals or practising cannibalism as reported by historians of unim- 
peachable integrity. There is, also evidence of provision of grain 
stores, construction of public works and distribution of public charity 
by the former rulers of India, in times of famine. 

€™]^Y»?RULE. the regime of the East India Company a 

number of famines of varying severity broke out 
in different parts of the country in 1770, 1784, 1802, 1824 and 1827. 
The Company was preoccupied with its commercial and military 
pursuits and made no systematic effort to relieve the sufferings of 
the famine-stricken population. 

latter part of the nineteenth century, fa- 
centuey. mines of great severity and length involving acute 

sufferings stalked the land at different intervals. 
The Orissa famine of 1865-7, the great South Indian famine of 
1876-8 and the famine of 1899-1900 may be regarded as the three 
greatest calamities that India experienced during this period. The 
Orissa famine of 1865-7 is said to have affected an area of about 
180,000 square miles involving about five crores of population ; it 
resulted in the death of about ten lakhs of people, one-third of the 
entire population of Orissa. • The South Indian famine of 1876-8 
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.lalEected Madras, Mysore, Hyderabad and Bombay, and later extend- 
ed to the Central and United Provinces. It is said to have caused a 
mortality of about 52 lakbs of people. The great famine of 1899- 
1900 affected the whole of Central and ‘Western India and parts of 
the South, a total area of about 475,000 square miles with a popula- 
tion of about six crores. 

Since the beginning of the present century, there was a marked 
improvement in this respect. The famines were not only less fre- 
quent but also less widespread and certainly less severe. The fa- 
mine of 1918-20 was the only dark spot in the otherwise encouraging 
picture. Unfortunately, during the year 1943, vast tracts of India 
were hard hit by the shortage of food supplies. The situation was 
-specially desperate in Bengal where thousands of people died of 
.starvation. 

2. Causes of famines 

CAUSES. The causes of Indian famines are not far to seek- 

In a country whose population depends almost en- 
tirely on agriculture which is at the mercy Of a precarious monsoon 
known for its vagaries, the recurrence of famines cannot be surpris- 
ing, The ill-balanced economy of the country with an over-depend- 
ence on the soil, the lack of irrigational and other facilities of water 
supply in the event of rainfall proving to be inadequate, untimely or 
ill-distributed, the absence of facilities to drain away surplus water 
in case of excessive rainfall, and the ill-developed methods of com- 
munication leading to practical isolation of different localities were 
among the chief causes leading to famines. The development of 
irrigation and railways in India and the perfection of the machinery 
of famine relief have now changed the nature of famines and have 
considerably diminished their severity. Instead of being food or 
fodder famines where people and cattle had to starve, famines, since 
the beginning of the pi’esent century had come to be money fa- 
mines^' marked by high prices of the articles of consumption. 

The recent famine conditions in Bengal and elsewhere partake 
of the nature of ‘‘food famines^’ and are due to the following main 
causes. The increased requirements on war account and the loss of 
Burma have diminished the total food supplies available for civilian 
consumiDtion. Further, the pursuit of narrow commercial policies 
by the food growing provinces, the inefficiency of the transport 
system working under pressure of war conditions and hoarding with 
a view to taking advantage of rising prices have created patches of 
severe shortage in some of the deficit areas. "While the richer classes 
in these areas have somehow managed to get their food at exorbitant 
prices, the poorer classes have had no alternative to starvation and 
death. 
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3. Famine Edief 

oF^ELiEF^^^ famine which seriously attracted the 

ORGANISATION. attention of the Government of India was the 
Orissa famine of 1865-7. It led to an enquiry 
presided over by Sir John Campbell. Government^ though slow to 
act, accepted the responsibility of .saving life, and for that purpose, 
rushed food supplies in large quantities. The South Indian Famine 
of 1876-8 led to the appointment of the First Famine Commission 
which reported in 1880. Its most important recommendations re- 
lated to drawing up Famine Codes embod^ng the main principles of 
famine relief to be followed in the ditferent provinces, xiccording 
to that, the able bodied population in a famine area were to be pro- 
vided with work at a minimum wage sufficient only to keep their 
body and soul together, and the old and the infirm w^ere given gra- 
tuitous relief in the poor houses. Government was asked to leave- 
the provision of food supply to private agencies and to advance 
takhavi loans to the landlords in addition to suspensions and remis- 
sions of land revenue. In the subsequent famines of 1S96-7 and 
1899-1900, the Provincift Codes were applied and put to test; a num- 
ber of improvements had to be made in them in the light of experi- 
ence gained. A second Famine Commission was appointed in 1897 
and a third in 1901. The third Famine Commission recommended 
the adoption by the Government of ‘‘moral strategy by which it 
was meant that as soon as the danger signals of a famine became aj)- 
parent. Government was to “put heart into the people^’ by suspend- 
ing the colJeetion of land revenue, advancing loans and preparing a 
plan for relief work. The Famine Codes were accordingly further- 
amended with the result that the famines which occurred in the pre- 
sent century, the most important of which was the famine of 1918-20,, 
caused much less suffering or loss of life. 

MlismEs. present measures of famine relief, as embodied 

in the various provincial codes, are as follows: — 
“In ordinary times Government is kept informed of the meteo- 
rological conditions and the state of the crops; programmes of suit- 
able relief works are kept up-to-date, the country is mapped into- 
relief circles, reserves of tools and plant are stocked. If the rains, 
fail, policy is at once declared, non-officials are enlisted, revenue sus- 
pended and loans for * agricultural purposes made. Test works are- 
then opened, and if labour in considerable quantities is attracted 
they are converted into relief works on Code principles. Poor houses 
are opened and gratuitous relief given, to the infirm. On the advent 
of the rains the people are moved from the large works to small 
works near their villages, liberal advances are made to agxdeulturists 
for the purchase of plough, cattle and seed. .When the principal 
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antiimn crop is ripe, the few remaming works are gradually closed 
and gratuitous relief ceases. Ail this time the medical staff is kept 
in readiness to deal with cholera which so often accompanies famine, 
and malaria which generally supervenes when the rains break. 

finance the relief of famines, the Gov- 
ernment of India introduced in 1878 a Famine In- 
surance Grant by which every year a sum of Rs. IJ crores was set 
aside in the Government of India Budget to be spent on relief of 
Famine, if any, or on the construction of public works of a pro- 
tective cliaraeter in a normal year. As time passed, the responsibility 
of contributing to this Grant was partly shifted to the provinces, the 
Provincial Governments being asked to bear one-third of the expendi- 
ture. This continued up to 1919. After the Reforms, famine relief was 
made a provincial subject and the Provincial Governments were 
therefore required to provide their own money. Each Government 
was asked to contribute a fixed sum, in proportion to its liability for 
famine, to constitute a Famine Insurance Fund. The name and 
character of this fund were changed in 1928-29 when it was called 
Famine Relief Fund, to be spent only on relief proper and not on 
any measure of prevention. The new constitution introduced in 
April 1937 has led to the transfer of their respective balances to the 
different provinces which are now given full responsibility in the 
matter. 

centeSL control complete withdrawal of Central control has, 
however, created difficulties of an inter-provincial 
nature ; so that while one Province may be starving, another may be 
hoarding or making" profits. This was clearly demonstrated in 1943 
when Bengal was in the grip of famine and provinces like Sind and 
the Punjab made huge fortunes out of it. The economic unity of 
India has thus been all but destroyed by the growth of such dis- 
ruptive forces. It is amazing that all this should be possible when 
the Governor-General has, by the Defence of India Act, 1939, as- 
sumed full powers to ‘^make such rules as may be necessary or ex- 
pedient for securing the defence of British India, the public safety, 
the maintenance of public order or the efficient prosecution of war cr 
for maintaining supplies and services essential to the life of the com- 
munity.’’ The exercise of powers under this Act was delayed in the 
hope that Provincial Governments would arrive at suitable agree- 
ments. But, the delay only aggravated the severity of the problem, 

4. TJltimaie Causes and Bemedies 

While the machinery of famine relief has been perfected and 
funds have been provided for financing such relief, the problem of 


* Indian Year Book, 1989-40, p, 374. 
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famine mnst be traced to its ultimate causes, and only such remedies 
as strike at the root of those causes can be regarded as leading to ^ 
satisfactory solution of the problem. It is one thing to cure bu- 
another to prevent; and since prevention is always better than 
cure, the ultimate solution of the problem of famines in India rests 
on the development of irrigation, multiplication of means of com- 
munication, diversification of industries, removal of rural indebted- 
ness, development of co-operation and a thousand other things that 
would annihilate the appalling poverty of the people in India anc^ 
raise their standard of living. To this must now be added the neces- 
sity of the exercise of firm control by a strong Central Governmen 
so as to preserve the economic unity of the country. 
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